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SOME SUBJECTS IN 


Volume 1149 ALE 


—_- > +e = 


Construction and application of provision of accident policy or accident fea- 
ture of life policy extending benefits to one disabled from engaging in any 
occupation or employment for wage or profit. 149 ALR 7 


Justiciable controversy within Declaratory Judgment Act as predicable up 
on advice, opinion, or ruling of public administrative officer. 149 ALR 349 


Right of railroad company to use or grant use of land in right of way for 
other than railroad purpose. 149 ALR 378 


Intrastate transportation of goods after they are shipped in interstate com 
merce and warehoused, as constituting a part of interstate commerce, with 
in contemplation of Federal Fair Labor Standards Act. 149 ALR 386 


Workmen's compensation: right to compensation as affected by fact that 
injured employee earns, or is offered, as much as, or more than, before the 
injury. 149 ALR 413 


Conduct of employees or labor union as unfair labor practice within labor 
relations acts. 149 ALR 464 


Constitutionality, construction, and application of statutes prohibiting agre 
ments to refund wages under employment contracts (“kickback”’ agreements) 
149 ALR 495 


Liability of unincorporated labor organization to suit. 149 ALR 508 


Misstatement in description of automobile as affecting automobile policy. 149 
ALR 531 
Provision that judgment is ‘“‘without prejudice” or “with prejudice” as affect- 


ing its operation as res judicata. 149 ALR 553 


TT Frere hW 1 — 


These are but a few of the many interesting annotations in this one vol- 
ume of AMERICAN LAW REpPorRTs. The popular ‘war section” is continued. 


in which subjects related to war conditions are covered, 


We invite inquiry as to the convenient ways ALR may be added to your 


library. 


BANCROFT-WHITNEY COMPANY 


San Francisco 2, California 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


Rochester 3, New York 
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UP IN THE AIR about 
“LABOR LAW” PROBLEMS? 


Here in the CCH LABOR LAW SERVICE is your complete 
and dependable reporter on labor law. It brings together, 
organizes, and keeps always up-to-date the federal and 
state laws on labor and allied topics, including: Wage 
and Salary Stabilization Law, War Labor Disputes Act, 
Overtime Pay Order, National Labor Relations Act, Fair 
Labor Standards Act, public contracts laws relating to 
wages and hours, anti-injunction laws, state labor 
relations acts, state wage and hours laws, etc. 


Everything is arranged for quick reference or careful 
study in convenient loose leaf binders behind tabbed 
guides. Pertinent court decisions originally reported 
currently in loose leaf form are reissued in bound 
volumes as needed, and supplied without extra charge. 








LAW 
SERVICE 


LOOSE LEAF 
ALWAYS UP-TO-DATE 








COMMERCE, CLEARING: HOUSE, INC. 
PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 
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EMPIRE STATE BLDG 


CHICAGO 1 
214 N. MICHIGAN AVE 


WASHINGTON 4 
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COMPREHENSIVE 
SCHOLARLY 
UTILITARIAN 


Page treats every phase of the subject 
. .. Includes the statutes as well as the 
decisions . . . Footnotes classify the au- 
thorities according to states ... Most com- 
plete collection of forms... Covers all law 
review articles on the subject of wills... 
Thoroughly indexed ... Table of cases. 





A review of the second edition of the 
work in Harvard Law Review said: 


“In its present edition the work is our 
most comprehensive and valuable treatise 
on wills. ... Mr. Page has made a note- 
worthy contribution to legal literature, 
which combines in as high degree as may 
reasonably be expected the scholastic with 
the utilitarian. As a work for practitioners 
it is not likely soon to be excelled.” 


(40 Harvard Law Review 1024, by Professor 
Merrill Isaac Schnebly of the University of Illinois.) 


FIVE VOLUMES—WITH 1944 POCKET PARTS 


$50.00 
Send for descriptive circular 


THE W. H. ANDERSON COMPANY 


524 Main Street Cincinnati 2, Ohio 





There is... | 
“a time to laugh" .. | 


Ecclesiastes 


a 


At a festive picnic party made up ol a group of co 
vivially-minded gentlemen, a fire-eating Irishman ch: 
lenged a lawyer to a duel with Pistols Phe challet 


was accepted. 








seing rendered somewhat limp by the potent liqu | 
refreshment he had enjoyed, the Irishman request 
that he might have something substantial to | 
against while he aimed and discharged his weapon 
“Suppose,” said he, “I lean against this milesto 
here?” 
“Very well,” replied the lawye1 if I may be p 
mitted to lean against the next on 
Ihe quarrel was settled without bloodshed [ 
\n industrial biggie had gone to Hell and was sittin; F 
around figuring how he'd fit into the picture when he 
felt a slap on the back. Looking around, he recognized 
E 
a salesman who had called on him many times on eartl 
without being able to get a suitable interview. 
“Watcha want?” gruffed the tycoon E 
“I’m here tor that appointment,” said the salesman 
“What appointment?” | 
“Don't you remember—every time I tried to talk tay _ 
you on earth you said you'd see me hers | 
Judge: “What possible excuses did you fellows hav 
for acquitting that murderer?” 
Juryman: “Insanity 
Judge: “Really? The whole twelve of you 
/ 
Sir Harry Lauder said at one of the innumerable | 
banquets given him by the Caledonians of America 
“IT am a Scot. The other day I met a man who asket 
me what a Scot was and I up and says: “A Scot, m 
dear boy, is a man who keeps the Sabbath and every | 
thing else he can lay his hands on 
It is possible to come out On top a 1 still be a lose: 
as many a baldheaded man will 
This is a shifting age, Says the Religious Delescope —— 
Most of the bomes nowadays seem to be on three shifts | 
Father is on the night shift, mother is on the day shift] 
and the children—they shift for th selves! 
“IT see where Joc Stalin finally gives America cred! 
for diverting considerable German strength away tron 
the eastern front 
“That's all fine and dandy, but here’s a question 
want to ask Stalin and Churchill. Where was Russia 
where was England, where was China, when Americ: 
was fighting all by itself against the powerful Mont 
gomery Ward Company?"—Arthur (Bugs) Bae1 —— 
UNI 
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Question: \ 


Why, to enjoy the advantages \ 
of C T Statutory Representa- 
tion, must a company deal 
through its lawyer? | 


Answer: / 








CORPORATION TRUST 
* 


The Corporation Trust Company 
CT Corporation System 








And sociated Companies 
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Doing what a statutory representative for a cor- 
poration does is business—business which requires 
highly efficient business organization and sys- 
tem. The Corporation Trust system of representa- 
tion is equipment, in effect, for saving detail and 
preventing mistakes. But doing what the repre- 
sented corporation has to do about the things its 
statutory representative watches for and informs 
it of—that is compliance with law, inextricably 
bound up with law. And that, to be safe, needs a 
lawyer within call. So the more than half a century 
old policy of C T—to accept appointment as a 
corporation's statutory representative only from 


the corporation's own lawyer and to serve as rep- 


resentative only under direction of that lawyer. 
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Walt 


ind statesman 


Edw ird (¢ 


soldier 


Our 
hall, 


of the 


Cover ry 


lawve r, 


South, is the subject of out 


cover portrait and of the nineteenth 


biographical sketch of eminent sol 


dier-lawvers who have served our 


country during times of war as well 


as in peac The JourNAL has re 
ceived many letters from readers who 
commend our historian, George R 


Farnum, of Boston, for this series of 


skete hes. 


Tax Division of the Department of 


Justice—Lawyers generally, and par 
ticularly those specializing in tax 
practice, will find Howard Locke's 
article, with its useful annotations 


presents 1 detailed ac 


helpful. It 


count of the Division’s jurisdiction 


and the coordination and correlation 
of its work with that of the sureau 
of Internal Revenue Mr. Locke’s 
statement of the function, organiza 
tion and operation of the Tax Divi 


sion demonstrates its importance 


The Kefauver Resolution—W alte: 
Bar 


P. Armstrong, of the Tennessee 
points to the timely advantages of 


the Kefauver 


its “Question Period” pro 


Resolution, showing 
us how 


vision will help control the proper 


regulation of bureaucratic agencies, 


bring unity to the chaotic methods 


} t ] 


by which they have been created, and 
keep ( ongress informed as to the or 
and these 


Mr. 


ion, by dramatizing the « 


ganization operation of 


agencies. In Armstrong’s opin 


onsultati 


ms 


between the heads of the depart 


ments and the members of Congress 


the attention of the entire country 


focused them, thus 


would be upon 


acquainting the people with the 


work of Congress. 


Trial of War Criminals by Military 
Tribunals— Major Willard B. Cowles, 
].A.G.D., he preparation of 
this paper weeks of study of the rec- 
War 


of many such trials within our 


put into t 


ords in the Department files 


Army 


in all our prior wars, from the Revo 


lution to the So tar as 


pre sent time 


is known, no other contemporary 


writer on the subject has had access 
to this material, and it is felt that 
IV 


IN THIS ISSUE 


the result of Major Cowles’ re- to know and appreciate the treasi 
searches should be widely known, of legal principles and supporti 
in order to create an informed _ authority they are creating 


] t 


public opinion which will lead to 


the adequate punishment of war 


criminals at the close of this war, 


so that we may be spared another 


such fiasco as the trials before the 


German Supreme 
of the 


Court at Leipzig 
first World War. 


at the close 


the 
Wal 


Illinois Bar, out 


Relations and 
Treaty Power—This article, by 
ter F. Dodd, of the 


International 





ANNUAL TOPICAL INDEX 


In Volume 62 of the American 
Bar Association Reports there was 
printed a complete index of sub 
the 


JOURNAL. In 


jects dealt with in first 23 
volumes” of — the 
Volume 65 of the Reports and 
volumes, topical in 


XXIV 


Cal h succeeding 


subseque nt 
Volume 
and of 


dexes of of the 


JOURNAI 


volume, have been printed. Re 


prints are available at $1 each of 


the topical index of the first 23 





volumes. 








lines the powers of Congress with 


respect to international relations, 


and indicates that the problems of 


the present war and of succeeding 


by 


? 


peace can largely be _ solved 


majorities of the two houses, in 


cooperation with the President, with 
out treaties which require approval 


of two-thirds of the Senate. 


Decisional Law and Stare Decisis 
The Honorable Robert H. Jackson 


\ssociate Justice, Supreme Court of 


} 


an addi ess at 


the United States, in 


livered at the Annual Meeting of the 


American Law Institute on May 9 
1944, discusses the anemic condition 
of the lawver’s old friend, Star¢ 
Decisis, who is suffering from the 


results of the burden of the fast pace 


ind the mass production of Ameri 
can thinking. Mr 


the 


Justice Jackson be 


lieves that fate of judicial cd 
cisions as precedents rests with the 


courts themselves, and hopes that 


judges and lawyers will better learn 
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Supreme Court olf 
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are reviewed or su 
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NICHOLS CYCLOPEDIA OF LEGAL FORMS ANNOTATED 


by Clark A. Nichols 
9 Volumes including latest Pocket Parts, Price $75.00 


Not only contains a form to fit every conceivable situation, but tells you the law applicable, 

nd where to find it by keying the forms to text books, legal encyclopedias, selected case 
otes, statutes, decisions of courts, and law journals. It puts your library to work for you 
nd it is kept to date by means of pocket supplements. It does not contain pleading or 
ractice forms. 





Will any other work in your library do as much for you—tell you what the law is or where 


to find it, and then show you what to do about it? 


CYCLOPEDIA OF FEDERAL PROCEDURE 


(Civil, Criminal and Appellate) 
Second Edition 
14 Volumes including the first Pocket Parts (August 1944) Price $150.00 


\ complete encyclopedic treatment of jurisdiction, venue and practice in the federal courts 
n the light of the Rules of Civil Procedure and all pertinent authority 

[he forms are incorporated with the text for ease and certainty in the drafting of any 
nstrument, civil, criminal or appellate, required for use in the course of federal practice. 


] 


Kept to date by annual nocket supplementation. 


BARTON FEDERAL INCOME ESTATE AND GIFT TAX LAWS 


Ninth Edition 
| Volume of 1274 Extra Large Pages, Price $30.00 


The complete history of all Federal Income, Estate and Gift Tax Laws is shown at a glance 
this work sets out in parallel columns the law in effect during each year beginning with 
1939 and brings back into each respective year the retroactive amendments made by the 
rious Joint Resolutions and Revenue Acts, so that the reader can see exactly how the 
law read in any given year. He also can readily compare the changes which have been 
nade from 1939 to date, and through the cross-references to the author’s Eighth Edition 
the law from 1926 to date. 


Pocket supplementation will keep this work constantly to date. 


MERTENS LAW OF FEDERAL INCOME TAXATION 


12 Volumes with service to and including 1944 Pocket Parts (July 1944) 


Price $130.00 


\ complete restatement of the entire field of federal income and excess profits taxation so 
written that anyone interested in any phase of the subject may readily find the law appli- 
cable with the minimum expenditure of time and effort. 

Kept constantly to date by a monthly pamphlet service, cumulated every three, six and 
nine months and cumulated in pocket parts at the end of the year’s subscription. 


Terms and descriptive literature gladly sent on request. 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago 11, Hlinois 


June, 1944 Vol 0) Vv 











) set 


‘ 

1 IT S5 yf he partie 
4 F w HI REC ey 

“a : d se als, rhe day in y 


hands an ; . 
Mb. Wy, ne A 
e. « 
ib e fie du \r.s) 


cheir 











/ 


Locus Sigilli 


The F«D has had a prominent place in the activities of the legal 
profession for well over half a century. Attorneys have looked 
with confidence to the F&D for Court and Fiduciary Bonds 
since 1890. 

Today, 13 field offices and 9600 agents provide on-the-spot 


attention for all your bonding needs and those of your clients. 


FIDELITY AND SURETY BONDS 
BURGLARY, ROBBERY, FORGERY 
AND GLASS INSURANCE 


FIDELITY AND DEPOSIT COMPANY 


of Maryland... Baltimore. Md. 


WITH WHICH IS AFFILIATED THE AMERICAN BONDING COMPANY OF BALTIMORE 
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In These Times. 


law is the Guardian 


of American Liberties. 





No lawyer can disregard the expansion and 


growth of Federal law and consequent necessity 


\ 
of recourse to the courts. 
Use 
7 “tae: 
[he accurate compilation of federal statutes and code pro- 
Visions. 
Annotated with all cases in point. 
Indexed the lawyer's way. | 
( : , — 
Same title and section numbers as in U. S. Code. | 
Kept to date with annual and current service. | 
| 
) 
* * * 


Write for particulars and easy payment plan 


THE BOBBS-MERRILL COMPANY -:- INDIANAPOLIS 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U.S. F.& G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


INITED STATES FIDELITY & 


GUARANTY COMPANY 





Originators of the Slegan 


Consult your Agent or 
Broker as you would yeur 


Doctor or Lawyer 











VII 


A book that tells 
the truth about 


Our 


Heritage 


GEORGE WASHINGTON 
AND THE ESTABLISHMENT 
OF THE AMERICAN UNION 


by Congressmat 


SOL BLOOM 


Chairman, H e ( 


This book is the rich harvest of Sol Bloom's 
years of untiring research in a field peculiarl 
his own. The author has long | 
of Washington's life, of the Constitution and 
the Bill of Rights in their making, of the 


1 
courageous struggle and 


inspired statesman 
ship by which our government was founded 
in another time that was crucial for the worl 
In OUR HERITAGE, Sol Bloom re-examines 
the founding of the American Republic in the 
light of our-present problems and perplexities 
drawing from the records of that 


practical lessons of immense importance 
this one. The result is a sweeping away of 
many common misrepresentation ralsc 

iditions-concerning both George Washington 
and the making of the Constitutios redis 
covery and affirmation of the priceless inher 

ance which is every American's 


The biographical chapters, by Ira E. Bennett 
tor vears, editor of the Wa f P 

deal vividly with the progress of one who chose 
to pull his own weight from boyhood—and 
who has since made countless lasting contribu 


cons to the Ameri an Way 


An extensive appendix includes an Alphabetical 
Analysis of the Constitutior 
3? illustrations ° 662 pages ° $5.00 


G. P. PUTNAM’S SONS 








2 West 45th Street New York 19 
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No. 3 in a series of messages presenting facts 


requested by Individual and Corporate Trustees regarding the 








What is its 
Legal Status? 


Mosr States have passed legislation expressly 
authorizing various types of fiduciaries and 
institutions to invest in the Federal Share; in 
all other States the investment may be made 


under the ‘‘prudent man rule.’ (See table.) 


Because the investment is recognized by 
law in most states and used by conservative 
investors throughout the country, fiduciaries 
and institutions are justified in using it as a legal 
investment, in discretionary trusts and in the 


‘*prudent man’”’ States. 

A study, containing excerpts and citations 
of pertinent State laws and cases in ‘‘prudent 
man”’ States, will be supplied upon request. 

a . ry. , . x ‘ “ 
ELECTED FEDERALS, Inc. 


135 South LaSalle Street + Field Bldg « Chicago 3 





A non-profit corporation supplying facts on the shares 
issued directly to investors by member Federal Savings 
and Loan Associations 


> Noted as a Recognized Investment with 
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FEDERAL SAVINGS and LOAN SHARE* 










STATE 


Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 


Dist. of Columbia 


Florida 
Georgia 
Idaho 

Illinois 
Indiana 

lowa 

Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 
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Dont you dod 





The kid'll be right there when his 
C. O. finally gives the signal... 


There'll be no time to think of 
better things to do with his life. THE 
KID’S IN IT FOR KEEPS—giving all 
he’s got, now! 

We've got to do the same. This is 
the time for us to throw in everything 
we’ve got. 





This is the time to dig out that 
extra hundred bucks and spend it 
for Invasion Bonds. 

Or make it $200. Or $1000. Or 
$1,000,000 if you can. There’s no 
ceiling on this one! 

The 5th War Loan is the biggest, 
the most vitally important financial 
effort of this whole War! 





ge this! 





Back the Attack /~ BUY MORE THAN BEFORE 


AMERICAN BAR 
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| YOUR ONE BEST PLAN 


Our company is noted for its great variety of policies and | 
payment plans. Your Prudential agent will help you to con- | 
| sider the one most suitable for your own special needs and | 
| circumstances. | 


Ask for information without obligation. 


Fhe PRUDENTIAL 


INSURANCE COMPANY OF AMERICA | 


A mutual life insurance company 
| 
| 





HOME OFFICE NEWARK, NEW JERSEY 




















ANNUAL MEETING 
CHICAGO, ILLINOIS 
September 11-14, 1944. 


Phe Sixty-Seventh Annual Meeting of the American Bar Association will 
be held at Chicago, Illinois, September I] to 14, 1944. Further information 

















with respect to the meeting will be given in the JOURNAL from time to time. 


Hotel Accommodations Explanation of Type of Rooms 


Headquarters—Drake Hotel A single room contains either a single or double bed 


to be occupied by one person. A double room contains 


Hotel accommodations, all with private bath, are available as 


RNAI 





follows a double bed to be occupied by two persons. 
[wo-room A ; . 
Single Double Cwin suites A twin-bed room contains two beds to be occupied 
) a ) ) Cc { 4 ~ > 
tor Ibl. bed) beds for parlor and by two persons. A twin-bed room will not be assigned 
1 pers 2 persons 2 persons | bedroom 
AMBASSADOR $ $5.50-$6.60 $7.70-$8.80 $7.70-$8.80 $13.20_-$16.50 for occ upancy by one person. i. 
State & Goethe A parlor suite consists of parlor and communicating 
BISMARCK 1.75-6.51 7.50-9.50 bedroom containing double or twin beds. Additional 
Randol : LaS: . . . 
(Randolph & LaSalle bedrooms may be had in connection with the parlor. 
BLACKSTO 5.50—-8.50 75 : 
ACKSTONI 7.50-11.00 To avoid unnecessary correspondence, members are 
(Michigan & Sixth St. S ain. a : 
e -d to be spe aking requests for reserva 
DRAKI his ecwailisass tes ‘Sacheseleil silk sap request 1 ( specific in making requests for reser 
Michigan & Walton tion, stating hotel, first and second choice, number of 
KNICKER rooms required and rate therefor, names of persons who 
BOCKER Advance servations have exhausted all space . ; -_ So . “4 : > , 
(163 E. Walton) will occupy the same, arrival date and, if possible, defi- 
MARYLAND Len ae as nite information as to whether such arrival will be in 
(900 Rush St.) the morning or evening. 
MEDINAH 
CLUB 3.50—1.00 6.00 6.00-7.00  8.00-12.00 Requests for reservations should be addressed to the 
(505 N. Michigan : J 
Reservation Department, 1140 N. Dearborn Street, 
SHERMAN 3.85 ».50—8.00 


(Randolph & Clark 
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THE TAX DIVISION OF THE DEPARTMENT OF JUSTICE 


Its Function and Operation 





By HOWARD P. LOCKE* 


Tax Division, Department of Justice 


Department of Justice. In carrying out the Executive 
order, the Attorney General created the Tax Division 
on January I, 1934, and centralized in it the responsibil 


i HE Government is represented by the Department 


of Justice in all tax litigation in which the United 


States or one of its officers is a party. All work con 


ted with such litigation is under the jurisdiction of itv of handling tax litigation. 
lax Division of the Department, except that per 
f the liquor tax laws. The Jurisdiction of the Tax Division 


ining to criminal violations of 
he Tax Division prosecutes all actions on behalf of Ihe full picture of the Division’s jurisdiction and the 
that of 


lefends the Government in actions 


Government and det coordination and correlation of its work with 


ought by taxpayers for refund of taxes or to determine the Bureau of Internal Revenue, which has to do with 
the administration of the internal revenue laws, is best 


ixes assessed. This litigation is in 
seen in a review of the statutory provisions applicabl 


correctness of t 


federal district courts, the Court of Claims, the 
leral circuit courts of appeals, the Supreme Court of to the filing and auditing of returns of tax and_ the 
United States, and in state courts. The greater part assessment of taxes. 


the litigation which is under the supervision of the Inasmuch as the larger part of the litigation handled 


averaging between five and six thousand 


lax Division, by the Tax Division involves the income tax, the origin 
of the majority of the cases handled by the Division ma\ 


ises annually, arises out of the income tax laws. Prob 


belief, 95% of the litigation is be more clearly understood by following the course of 


bly contrary to popula 

ivil in nature and about 80% arises out of suits begun an income 
of Internal Revenue. In general the origin of litigation 

° 


tax return after it is filed with the Collecton 


taxpayers. 
concerning any other tax is much the same. 


Prior to 1926 jurisdiction over all tax litigation, ex 
ept that in the Supreme Court and in the Court of 
(claims, was under the charge of the Solicitor of Internal I. The Handling of Civil Litigation 


[he Commissioner of Internal Revenue, an ofhcer of 


Revenue, an officer of the Department of Justice who 
r } . 117 . . > Ba ° 
is attached to the Treasury Department. The Revenue the Treasury Department, under the direction of the 


\ct of 1926' abolished that office but, in the absence Secretary of the Treasury, has general superintendence 
1 sufficient funds and personnel, the Department took of the assessment and collection of all taxes imposed by 


ver only the handli ft app llate review of decisions 
{ the Board of Tax Appeals.2 The Attorney General every individyal, trust, estate, partnership, firm, com 
pany, association or corporation made liable to any tax, 


to prepare a return and file it within the time prescribed 


any law providing internal revenue. It is the duty of 


) 


ipproved the handling of that in the district courts by 
the General Counsel of the Bureau of Internal Revenue 


left revenue litigation under many masters.* by law with the appropriate Collector of Internal Rey 


This still 
individual, etc., fails to make and file a 


Order No. 6166, issued June 10, 1933, enue.® If any 


By Executive 
return, or makes false or fraudulent return, one may b« 


1932.4 the President vested 


inder the Economy Act of 
the functions of conducting all of the Government's made and filed for him, either by the Collector or by 
itigation, including power to compromise, in the the Commissioner of Internal Revenue.* ‘The assess 
* This description of the functions of the Tax Division ts the 196-198, 200; “Federal Organization of Legal Functions,” by Carl 
sonal work of the thor and is not an official publication of Brent Swisher, The American Political Science Review, Volume 
XXXIII, No. 6, December, 1939, pp. 973, 979-980; and “Federal 


4 
he Department of Jus 
Tax Litigation and the Tax Division of the Department of Jus 


l. Section 1201, c. 2 Stat. 9, 126 
2. By the Revenue A f 1912, approved October 21, 1942 tice,” by Lucius A. Buck, Virginia Law Review, Volume XXVIII, 
619, 56 Stat. 798, the name of the Board of Tax Appeals was No. 7, May, 1941, pp. 873, 880-881, 882-887. 
changed to The 1 Court of the United States. Its jurisdiction, 1. Act of June 30, 1932, c. 314, 47 Stat. 383, 413; amended by 
powers and duties wet inged but the tithe of members of the Act of March 3, 1933, c. 212, 47 Stat. 1489, 1517, and further 
the Board was chang judge It remains an independent amended by the Act of March 20, 1953, c. 3, 48 Stat. 8, 16 
$900 and 3901 (a) (1 


5. I.R.C. (Internal Revenue Code), Secs 


All references to the I.R.C. are to the I.R.C. as amended.) 
51, 52, 53, 58, 60, 141, 142, 187 


igency in the Exec of the Government. Internal 


Revenue Code, Sectior 
3. See in connec e earlier handling of tax litigation, 6. IRC. (income tax), Secs. 
nd also as to the creat f the Division The Legal Work of 291, 455; (estate tax), Secs. 821, 864, 894; (gift tax), Secs. 1006 
the Federal Government Sewall Key, Virginia Law Review, 1024; (miscellaneous taxes), Secs. 3310, 3611. 
Volume XXV, No. 2, December, 1938 pp. 165, 184, 189, 191, 192, 7. LR.C., Sec. 3612. 
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THE TAX DIVISION OF 


ment of taxes In any case Is st the Commiussionet 
of Internal Revenues and the collection of taxes 1s 
made by Collectors of Inter R nu 

\n income tax retur 5 | zz t] thre Collector of 
Internal Revenue for tl listrict in lich th taxpayel 
reside Ss, or in th Cast ) i; corporation with the Col 


lector ton the cist 4 ee | s located the corpora 
tion’s principal office or ] ISINESS When 1 

ceived in the Collector's office, it is given a preliminary 
examination to verily co putatlons 

II in this preliminary Xamination, errors In compu 
tation are discovered ind creater than that 
shown on the return, t taxpaver is alvised and 
ifforded an opportunity to p t! idditional amount 
duce This 1s not the msessmecl ) i deficiency ind 
therefore. does not entitle the taxpay to a redetermina 
tion by The Tax Court of tl United States, a matte 
which will be discussed. I idd ynnal amount of the 
computation is not paid within e time suggested by 
the Collector the amount ts assessed and collected in the 
usual manner. Not being a f nev, no interest 1s 
assessed o1 collected on that wn] 

\ll returns, except suc is the Collector may be au 
thorized to audit ire transmitted to th Commiussione} 
of Internal Revenue at Washinegtor I). ¢ iter an 
examination there, such returns as are deemed to re 


quire investigation are forwa Bureau ol 


Internal Revenue at Washineton to Internal Revenue 


Agents in Charge ) I d investigation When the 
field examination is completed, the taxpayer is advised 
of anv redetermination. If tl taxpa iwrees to th 
tax liability as redetermined, he may execute a form 
indicating such agreement. If tl taxpaver does not 
agree, he 1S ifford d i! ypport inityv to protest to the 
Internal Revenue Agent in Cl ind may secure a 
hearing by the appropriate technical staff field repre 
sentatives of the Burea yf Internal Revenue. The tax 
payer's protest shoule 1) I wri ! ind should fully 
state his objections to a tems 1 are questioned 

If the tax lability recommet 1 by the Internal 
Revenue Agent in Charge is approved and a deficiency 
in tax is the result, the taxpayer is notified by registered 
mail.!! This notice is technically known as a “notice of 
deficiency” but is commonly referred to as a “90-day 
letter” because the taxpave) i ie does not pay the 
tax, appeal to The Tax Court of the United States 
within 90 davs of the date of the notice But a tax 
payer is not required to appeal to tl Tax Court. If he 
contests the additional ix and aes to litigate the 


9 LRA See >I 

| 1.R 4 Sec 

ll. IL.RA Sc 

12. LR«A Sec. 2 

] \ the reques 
Wi-cla pe vl ‘ . 
pavers a s emet I 

14. LRA Sec 772 

! LRA Sec. 272 
70 


THE DEPARTMENT OF JUSTICE 


matter, he may proceed in one ol two ways Kithes 

may pay the tax and later file a claim for refund, an 
if the claim for refund is denied, sue for refund;'* o 
he mav, without paving the tax, appeal to t [a 


Court for a redetermination of the deficiency assess 
against him by the Commissioner of Internal Revenue 
I hese alternatly procedures will b separately dis 
cussed 
{ppeals t T) Tax Court of tl United State 
uaa taxpayel decides to seek redetermination of t 
deficiency by The Tax Court of the United States, h 
action is against the Commissioner of Internal Revenu 
and is initiated by filing a petition with the court, cay 
tioned with himself as pe titioner and tl C.ommissione 
is respondent Once having made his election and hav 
ing appealed to the lax Court, a taxpaye is denied th 


right Lo pay Lie isserted additional tax ind sue lO 


refund.!® The jurisdiction of the court is limited to 


redetermination of deficiencies determ d in income 


estate and gift taxes Since the Tax Court is an ad 


ministrative tribunal.’* cases before it are not consid 
ered as litigation in the federal courts and, theretore 


re handled by the office of the Chief Counsel of the 


Bureau of Internal Revenue in th Treasury Depart 
nent. 


} th ’ 


In cases where ixpayel is not successtul in his 


ippeal to the Tax Court, he may, if he chooses petition 
‘ I 


the approp! lat 


decision.’® A petition for review of a decision of the 


circuit court ol appeals lor review Ot 1ts 


Tax Court must be filed within th mnths alter the 
decision is rendered.*° It is filed with 1 clerk of the 


lax Court. When, and as soon as such petition is filed, 
the case comes under and within the jurisdiction of the 
lax Division of the Department of Justice wl ich there 
I This jurisdict 


after handles it in the courts yn extends 
m of stipulations of venue with respect 


to the executl 
to the circuit court ol appeals by which the decision 
of the Tax Court may be reviewed.- 

If the taxpayer 1S successtul before the lax Court, 
he Bureau of Internal Revenue may recommend to 


thie Department ol Justice that a petition to review its 
I 


decision be filed on behalf of th Commissioner ol 
Internal Revenue \ petition to revi i decision of 
the Tax Court ts filed against, or on be f of, the Com 
missioner ot Internal Revenu 


When a case, in which review of a decision of the 
lax Court has been sought, is decid by the circuit 
court of appeals, the losing party nay petition§ the 


Supreme Court of the United States fo i writ of cet 


tiorari to review the decision of the circuit court of ap 
16. IRA Se 22 

if; Gane Sec. 1101 

Is @) ( / ( \ ( ) S 725 
See note 2 

19. LRA S 14] 

2 L.RA S 1142 

” See I.RA sec 1141 é 

22. See ILR«A Sec. 1142 

2 See IRA Se 1143 
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TAX DIVISION OF THE DEPARTMENT OF JUSTICE 


veals.24 A tax case in the Supreme Court is under the 


supervision of the Solicitor General of the United States 


yut the Tax Division, at the direction of that officer, as- 
ists in preparing the necessary briefs in the case and 
therwise in its preparation for presentation to the 
(.ourt. 

Suits for Ref 

If a taxpayer, after determination of a deficiency by 
he Commissioner of Internal Revenue, does not desire 
o appeal to The Tax Court of the United States for 


t} 


redetermination of ie deficiency, he may pay the 


ix and sue in court for refund of the amount of the 


ix paid.?® This suit may be (1) for the amount of the 


full 


assessment, or (3) fon 


leficiency only, or (2) for the amount of tax, if 


the taxpayel questions th whole 


ny part of the whole amount which the taxpayer con 


iders an overpayment of tax, or illegally assessed o1 


ithheld. 


The suit, however, cannot be brought or maintained 


intil after the appropriate steps are taken with respect 


to a claim for refund. Payment of the tax under protest 


s not necessary but the filing of a proper claim for 


efund or credit is a condition precedent to suit for 


ecovery of taxes allegedly overpaid.** The grounds of 


he suit for recovery of taxes must be the same and only 


such as were presented in the claim for refund. The 
suit may not be begun before the expiration of six 
months from the date the claim for refund was filed, 


unless the Commissioner of Internal Revenue renders 


a decision on the cl thereto, but the suit must 


im prior 


be instituted prior to the expiration of two years from 


the date of mailing, by registered mail, by the Commis 
sioner of a notice of the disallowance of the part of the 


suit relates.*% 


claim to which the 


The suit may be filed either in the Court of Claims 


or in the appropriate United States district court undet 


the so-called Tucker Act. Suits in the Court of Claims 
ire actions against the United States and may be 
brought without regard to the amount sued for. Suits 
94. Sec. 240(a) of cial Code, as amended by the Act of 
February 15, 1925, c. 229, 45 Stat. 956. The petition for certiorari 
n the Supreme Court must be filed within three months after 
the entry of judgment ¢ ecree of the circuit court of appeals 
Act of February 13, 19 13 Stat. 936, Sec. 8a 
25. I.R.C., Sec. 3772 
26. LRA Sec. 3772 
2i The period of limitation for the filing of a claim for refund 
varies with the year ar t} 
\ For the income tax 
1. For 1921 and p years the claim for refund must have 
been filed within five from the date when the return was 
lue. Revenue Acts of 1918, c. 18, 40 Stat. 1057, and 1921, c. 136 
12 Stat. 227, Sec. 252 
2. For 1924 and pi ears the claim for refund must have 
been filed within four years from the date when the tax was 
paid. Revenue Act of 1924, c. 234, 43 Stat. 253, Sec. 281, changing 
period under Revenue Acts of 1918 and 1921 
§. For 1925, 1926 ar 1928 the claim for refund must have 
been filed within from the date when the tax was 
paid. Revenue Act of 1926, c. 27, 44 Stat. 9, Sec. 284 
+. For 1928 lusive, the claim for refund must 
have been filed w n two years from the date when the tax 
was paid. Revenue Acts of 1928, c. 852, 45 Stat. 791, and 1982, 
c. 209, 47 Stat. 169. Se 4 
5. For 1934 and later vears the claim for refund must have 
JuNE, 1944 Vol () 


in the district courts for refund of taxes may be brought 
against the United States where the refund sought is not 
in excess of $10,000, and the suit may be brought in the 
district court in an action against the United States, 
even if the amount sued for is in excess of $10,000, if 
the Collector by whom the tax was collected is dead o1 
no longer in office. A suit for refund may also be insti 
tuted in the appropriate district court against the Col 
lector to whom the tax was paid, or against his personal 
representative, if he is dead, but not against his successor 
in office. A suit filed in either the Court of Claims or in 
a district court is litigation over which the Tax Division 
has jurisdic tion. 

(c) Refund Suits in the Court of Claims 

Suits for refund which are brought in the Court of 
Claims are suits against the United States and are 
brought under Section 145 of the Judicial Code. When 
the case is decided by the Court of Claims, the losing 
party, as in the instance of an adverse decision of a 
circuit court of appeals, may petition the Supreme 
Court of the United States for a writ of certiorari to 
review the decision of the court.*® 
(d) Refund Suits in the United States District Courts 

1. Suits against the United States. As pointed out 
above suits for refund may be brought against the 
United States in United States district courts under the 
Act of Congress commonly referred to as the Tucker Act, 
where the amount is under $10,000, or where the Col 
lector, by whom the tax was collected, is dead or no 
longer in office.“° In cases brought against the United 
States under the Tucker Act, the court sits as a court of 
claims and the trial is had without a jury.*! 

2. Suits against the Collector. Suits against Collectors 
in the district courts for refund of taxes are brought 
against the Collector who collected the taxes in the first 
instance. A suit against a Collector cannot be brought 
in the Court of Claims but, regardless of the amount, 
The suit is a 


may be brought in the district court.*? 


personal action against the Collector.** Where a judg 


been filed within three years from the time the return was 
filed by the taxpayer or two years from the time the tax was 
paid, whichever of such periods expires the later. L.R.C., Sec. 322. 
B. For the estate tax: 

1. For 1925 and prior years the claim for refund must have 


been filed within four years next after the payment of the tax 


Revenue Acts of 1921, c. 136, 42 Stat. 227. Sec. 1316, and 1924, 
c. 254, 43 Stat. 253, Sec. 1012 
2. For 1926 and later years the claim for refund must have 


been filed within three years next after the payment of the tax 

1.RC Sec. 910 

( For the gift tax the claim for refund must have been filed 
within three years from the time the tax was paid. I.R.C., Sec. 1027. 

D. For all miscellaneous taxes the claim for refund must have 
been filed within four vears next after the payment of the Tax 
I.R« Sec. 3313 

IR I.R~A Sec. 3772 (a) (2). 

29. Act of February 13, 1925, c. 229, 43 Stat. 936, Sec. 3(b). 

30. Sec. 24, Twentieth, Judicial Code, as amended by the Rev 
enue Act of 1921, c. 136, 42 Stat. 227, Sec. 1310; and the Act of 
February 24, 1925, c. 309, 43 Stat. 972 (28 U.S.C. 1940 ed., Sec 
41 (20) ). 

$1. Sec. 24, 

$2. Sec. 24 

33. See 


Twentieth, Judicial Code. 
Fifth, Judicial Code 
Tait v. Western Md. Ry. Co., 


289 U. S. 620, 627 
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THE TAX DIVISION OF THE DEPARTMENT OF JUSTICE 


ment in such personal action is entered against th 
I ~ 

Collector, the judgment is payable from the Treasury 

il the court certifies that there was probable cause [ol 


the act done by him.*4 A suit ma not be instituted 
against the successor to the Collector who collected the 
taxes and the successor can not be substituted as de 
fendant 


upon the application of the Federal Rules of Civil Pro 


Whether or not trial is had by jury depends 


cedure. 


Ihe initial pleading in all refund suits in the district 


taxpayer, ] DD 1S served upon 
the United States attorney for that district and another 


courts is filed by the 


Attorney 


copy must be sent by registered mail to the 


General. The Tax Division supervises the handling by 


the United States attorneys of all suits in the district 


courts whether against the United States or against the 


Collector. 
After the decision of the istrict court the losing party 


nay appeal to the appropriate circuit court of appeals? 


for review of the decision. The Tax Division handles 
all appeals in their entirety he ippellate courts 
After decision bv the circuit court ot ippeals the losing 
party may seek a writ of certiorari from the Supreme 


e United States fo review in the cas 


Court of tl 
e) Suits by the United St 

The United States brings suits fo lection of taxes 
or for recovery of amounts erroneously refunded to tax 
payers.*® “The United States also brings suits in con 


nection with bonds iven in income tax cases.4” All 


such suits by the United States must be referred to the 


f 


Department of Justice by the Commissioner of Internal 


Revenue with a request for the institution of suit and 


suit must be directed by the Attorney General.*! From 


the time of reference the case is under the jurisdiction 
of the ‘Tax Division in its prosecution to conclusion in 
the last court to which it goes on review except, as 
pointed out above, that the Solicitor General of th 
United States is in direct charge of all tax litigation 
in the Supreme Court with the Tax Division assisting 


In ts pre pal ition 


II. The Handling of Criminal Litigation 


In the audit of returns of tax, as explained above 


It may appeal that a fraud has been perpeu ited upon 


the internal revenue, or in other wavs the Commissione} 


of Internal Revenue may discover that which appears 


to be a criminal violation of the internal revenue laws 


In such an instance the Commissioner, after a complet 


44. R.S., Sec. 989; see M e Ice ( ( v. Re 239 UL S 

i) See Union Trus ( \ iW , S - I ; 
Wardell, 258 U.S. 542; Toledo Ed ( v. McMaken. 103 F. 21 
72 (C.C.A. 6th), certiorari denied, 308 U. S. 569 


6. Rules 38 and 39 


37. Sec. 128, Judicial Code, as amended by the Act of Fe 
arv 13. 1925. c. 299, 43 Stat. 936. Application for review | 
Circuit Court of Appeals of a decisio1 f the District Court must 
be made within three months of the entry of judgment (Act of 
February 13, 1925, Sec. 8 (« 

38. Such suits must be brought within the period of limitatior 

1) 


investigation by agents of the Bureau of Internal Rev 
enue, will recommend to the Department o Justice 
that criminal proceedings be instituted against the pai 
ticular laxpaye r, and the matte passe s into the hands 
of the Tax Division for study of that 1 ynmendation 


If, after consideration of the case, criminal prosecution 


1S authorized, the lax Division supervises the handling 
i 


of the case in the federal district courts b the United 
States attorney. If the case 1s taken up o1 


it court of 


handled by the Tax Division in the circ 
appeals and, under the direction of the Solicitor Genera 


in the Supreme Court 


III. Compromise of Tax Cases 


lhe Commissioner of Internal Reven vith the 
approval of the Secretary of the Treasu may com 
promise any tax case prior to reteren 1 the Depart 
ment of Justice for prosecution or defens but afte 
suit has been commenced, or a case has been referred 


to the Department of Justice, it may be compromised 


and settled only by action of the Attorney General.4 


The Organization and Operation of the Tax Division 

Ihe Tax Division has, ever since its creation as a 
separat major division of the Depart nem of Justice on 
January 1, 1934, been organized on functional lines 


It is under the charge of an Assistant Attorney General 


who reports directly to the Attorn General.4 The 
\ssistant Attorney General has one principal! assistant 
He and the principal assistant comprise the Office ol 
the Assistant Attorney General which ha Pern ral super- 


visory and executive functions respectin the whole divi 
sion \ reviewing staff composed f five attorneys passes 
finally upon all briefs and recommendations prepared 


in the Division. For purposes ol idministrative con 


venience the defense and prosecution of the litigation 


in the courts is segregated, under t! supervision of 
specially designated officers, into that in the circuit 
courts of appeals and the Supreme Court that in the 
district courts, and that in the Cou of Claims.*4 
Criminal and compromise matters a inder separate 
supervision as a distinct class of work. Each ofhcer in 
charge of a particular class of litigation as indicated 
is primarily responsible fon all phases of litigation in 
the courts, under the eeneral supervision ob the princi 


val assistant and the Assistant Atto General. The 


cases In litigation are handled by Division Attorneys 
Because of the elasticity which must exist in the assign 
ment of work the attorneys are only } irily assigned 


LRA Secs. 275 (a) and 276 (a 

4 The period of limitation for such suits two years in the 
case of erroneous refunds or five years if ppears at any part 
i e refund I iced | I i I.RA 
Sec 746 

). Sec. 24, I \ al Code 


See Hearings, Department f Jus ri Appropriation Bill 
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THE TAX DIVISION OF THE DEPARTMENT OF JUSTICE 


to partuculal classes of cases and may be given othe 
ases aS need arises 

It is with these officers or attorneys that taxpayers ol 
heir counsel deal i itters respecting tax litigation. 
Any of them are available for conferences on tax matters 


nvolved in cases iSSlg to them. ¢ orresponde nce with 


he Division in any case must be addressed to the Assis 
ant Attorney General in charge of the Division by 
iame, whereas personal contact in any matter is usually 


iad with the attorney to whom the case is assigned, 


hose name may be ocured from the Division’s docket 


vom. If, in dealing with an attorney, it develops that 
he matter requires the attention of higher ofhicers in the 
Division, a conference may be arranged 


The Tax Division s¢ 


he fullest extent cor 


ks to expedite tax litigation to 


sistent with the interests of all 


varties concerned. It follows the policy of not seeking 


lelay in the taking of any step in a case, except where 


prvic special circumstances dictate otherwise and gen 


rally declines to gran equ sted delays, except for the 


ume reason. It urges use of the pre-trial procedure set 


ip by the Federal Rules of Civil Procedure and invites 


ontlerences to stipul il facts and to reduce cases to the 


eal issues involved. It follows the practice, in districts 


where the number of pending cases warrants the in- 


idental expense, of having United States attorneys 


arrange conferences with taxpayers’ counsel for this put 
the Court of Claims it seeks the 


assistance of the other side in making prompt arrange- 


pose.t®> In cases in 


ments for the hearing of the cases by a Commissioner of 


ve Court. In cases in tl 


e circuit courts of appeals it 


irges counsel to collaborate with it in abbreviating 


~ 


records on appeal as much as possible and in limiting 


the number of briefs filed, particularly in cross appeals. 


It seeks to cooperat vith the clerks of the Circuit Courts 


} , 


of Appeals in the 


yrompt assignment of tax Cases for 


irgument and in this regard it solicits the aid of tax 


payers’ counsel 


The manner of handling cases is the principal con 


However, to portray the correla 


tion of that work in its various phases in the Division, 


cern in tax litigation 


it is appropriate to consider first the idministrative 


machinery of the Division. Thereafter, the duties of the 


reviewing staff will be discussed and the progress of 


prosecution and defense of suits in the various courts 


handling of criminal cases and 


compromise matt ill be discussed separately. 


will be detailed | 


I. The Administrative Machinery of the Tax Division 


(a) It has been indicated that the first contact with 
the Division may be with its docket room. This unit and 
the Division's digest-reference library, about which the 
public knows little, are valuable in the system of han- 
dling litigation. Every new case coming into the Divi 

15. See Hearings, Department of Justice Appropriation Bill for 
1942, p. 70 

16. See Hearings, Dep ment of Justice Appropriation Bill for 


19 p. 40 
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sion and all incoming and outgoing correspondence 
pertaining to active cases go first to the docket room, 
where it is routed to the ofhcer in charge of the particu 
lar class of litigation for assignment to an attorney. 
\ppropriate notations of all this material are made on 
the docket records so that it is possible to ascertain the 
exact status of a case at any time. In addition to the 
maintenance of such records the docket room also has 
the duty of seeing that all steps in any case are taken 
within the time prescribed by statute, by the rules of 
court and by the rules of the Division. 

In furtherance of its policy of expediting tax litiga 
tion to the fullest possible extent,*® and in line with 
steps taken by the courts in this regard,** the Division 
has established a system of deadlines, not only for pro 
cedures required by the rules of court, but also for 
ancillary steps, internal to the Division, looking to the 
speedy disposition of cases. But the system does not 
endanger the quality of work in the promotion of speed. 
Each case depends upon its own circumstances and if it 
appears inadvisable to take any step at the time sched 
uled, the time is extended. This system, which was 
inaugurated years ago, has proved remarkably effective 
in expediting the disposition of tax litigation. 

(b) The Division’s digest-reterence library is much 
more than a repository of books. It includes two com 
prehensive digests of tax cases which are invaluable in 
the development of tax law. One of these digests shows 
the questions involved in all active cases pending in 
the Division.*> It discloses all cases involving the same, 
similar or related questions which are pending belore 
the courts. ‘he other digest is a comprehensive record 
of all tax cases which have been decided by the circuit 
courts of appeals and the Supreme Court. It is main 
tained by subject matter, by sections of the various 
Revenue Acts and by articles of the various Treasury 
regulations. It shows all the decided cases touching the 
question, statute or regulation in a case being handled 
by the Division. This digest is maintained from year to 
year by the addition thereto of bound copies of the re« 
ords and briefs in all cases in the circuit courts ol 
appeals and of government briefs in the Supreme Court 
as the cases are decided. By these digests the attorney 
is able to correllate his work with all past and current 
Cases. 

\ very valuable part of the library is an unique 
compilation of the various revenue acts, in the various 
stages of legislation, with the related hearings and _ the 
reports of the Congressional committees. It is kept up 
to date as changes are made in the Internal Revenue 
Code, and receives constant use in the determination of 
congressional intent, particularly in cases involving 
statutory construction. The library also contains the 


ofhcial reports of the United States courts and an im 


17. See Annual Report of the Director of the Administrative 
Office of the Courts, 1940, pp. 23-24. 
18. See Hearings, Department of Justice Appropriation Bill for 


1942, p. 70 


999 
a | 








THE TAX DIVISION OF THE DEPARTMENT OF JUSTICE 


portant collection of works on taxation, It, therefore, 
affords a useful means of keeping constantly in touch 
with the development of tax legislation 

general administrative matters 


(c) In addition to 
including correspondence with clerks of the circuit 


courts of appeals concerning the calendaring of cases, 


handles matters 


the administrative staff of the Division 
nertaining to the preparation and printing of records 
after the transcript is lodged in the circuit courts ol 
appeals. In cases of review of decisions of The Tax 
Court of the United States a taxpayer or his counsel 
deals with the office of the Chief Counsel of the Bureau 
of Internal Revenue in making up the record on review. 
When, however, the record on review reaches the appel 
late court, all steps with respect to preparing and print 
ing the whole or a part thereof are matters within the 
jurisdiction of the ‘Tax Division 


Any matter incident to the record in the circuit court 


of appeals, preparatory to the briefing of the case, Is 
taken up with the docket room of the Division. If the 
case has been assigned to an attorney, the matter is re 
ferred to him for attention, and if not, it is assigned for 
that purpose. The Division desires to afford all the assist- 
ance it can in the minimizing of costs in an appeal o1 
a review and where possible stipulations toward that end 
are worked out with opposing counsel 

The calendaring of cases for argument in the circuit 
With the very 


ied each year in the 


courts ol appt als is an Important matte! 
large number of cases which are arg 
courts from Boston to San Francisco and from St. Paul 
to Fort Worth, it is possible to have heavy travel ex 
pense. In order to avoid this and to minimize travel 
costs the Division several years ago arranged with the 
courts to set for consecutive hearing as many tax cases 
as were ready so that it would not be necessary to send 


on a sing le case. In SOTTIC 


one man from Washingto1 


instances the clerk of the court, in fixing a calendar, will 


inquire as to just what cases are ready for argument 
Phis practice, which occasions no delay or inconvenience 
to taxpayers or their counsel, still obtains in all courts 
except the Circuit Court of Appeals for the Second Ci 
cuit and the United States Court of Appeals for the 
District of Columbia. The practice is not necessary in 
the United States Court of Appeals for the District of 
Columbia which sits in Washington 

In cases in the Circuit Court ol \ppe ils for the Sec 
vement aftlorded by the 


ond Circuit, under special arrat 
court, counsel for the taxpayer and the Tax Division 
may agree between themselves as to the date for the 


argument of cases, provided the d 


ite igreed upon 1s 
reasonably near the date when the case would be reached 
in its regular order. This arrangement exists because 
of the large number of tax cases in that court. ‘The 


responsibility for the maintenance of the arrangement 


49. In the Circuit Cour 
Circuit Court of Appe ils for the Eight ( cult certain variations 
ts are followed 


of Appeals for the Sixth Circuit and the 


especially required by the rules of the cour 


324 


lies with the Tax Division. When the printed brief and 
appt ndix of the petitione) is filed, the Division writes a 
letter to opposing counsel suggesting a date for the filing 
of the answering brief and a date for argument. ‘Tax 
cases are only set on specified dates, usually three o1 
four each month, and one of these dates is suggested to 
taxpayer's counsel. When the date is agreed upon, the 
lax Division advises the clerk of the court and the cass 


is added to the calendar for that date. 


II. The Reviewing Staff 
The Tax Division’s reviewing stafl is composed ol 
the principal assistant to the Assistant Attorney General 


1 the technical 


and five other ofhcers whose experience 1 
field of tax law is unusually broad and whose judgment 
has stood the test of judicial scrutiny The reviewing 
staff is extremely important in the development of tax 
litigation. Every brief prepared in the Division ts re 
viewed carefully before being filed in court. So also is 
every memorandum prepared for submission to the 
Solicitor General in recommendation for or against re 
view or certiorari of a decision which is adverse to the 
Government. Betore this review all briefs are checked 
by specially trained employees for accuracy of citation 
form and construction. This check of the brief is im 
portant. The Division uses the form of brief required 
by the rules of the Supren Court, tor all courts,4® and 
follows standardized rules for the citation of official re 
ports and statutes. The observance of uniformity facili 


tates the reading and study of its briets. 


All briets, particularly those in the circuit courts of ap 


peals and the Supreme Court and memoranda submit 


ted for review will, more often than not, be the subject 
the review 


ing staff, between them, or one of them, and the attor- 


~ 


of conference either among the members ol 


ney who prepared the briet or memorandum o1 othe1 


Division attorneys who have handled related cases. Not 


infrequently conterences are held between the reviewing 


staff and representatives of the ‘Treasury Department. 


Ihe Government's chief purpose in seeking reviews 
of adverse decisions is to secure certainty and consistency 
which will aid in administration of the statutes enacted 
by the Congress. This poli \ permits the pressing of only 
the really important issues in connection with which the 
probability of subsequent litigation on the same or a re 
lated question may be forestalled. ‘The careful selection 
of the cases in which review is sought by the Supre me 
Court is largely responsible for the favorable record 
made in connection with vovernment petuutions tor writs 


iT) 


of certiorari im tax Cases. \ request is made of that 
Court to take a case only when there is some sound 
reason theretor. 


\t any point in the consideration of appeal or review 


on behalf of the Government, counsel fo taxpayers may, 


0. See Hearings Department of Justice Appre priation Bill for 
1942, p. 72 
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nd many do, confer with Division officers with respect 
» the matter. In some instances cases are settled, as 
ore particularly discussed below, and in other instances 
sues on appeal or review are limited by mutual con 
ssions. In such instances, however, the disposition ol 


1e cases must be consistent with the broader interests 


the Government 


III. Tax Litigation in the District Courts 
While it is said that the Tax Division handles all civil 
ix litigation, it might more appropriately be said with 
spect to cases in the district courts that it advises and 
ipervises the work of the United States attorneys who 
indle a large part ol the cases in those courts. The 
United States attorneys rely upon the technical assistance 
{ the Division for the preparation of pleadings, the de 


] 


lopment of cases for trial, the preparation ol all briets 


nd may ask that any hnical case be tried by a Division 


ttorney. Some cases, particularly those containing 
ssues Which are currently being litigated in two or more 
idicial districts, are handled in their entirety by the 
fax Division with the assistance of the United States 
ittorneys. ‘The final sponsibility as to all tax cases 
ests upon the Division and, within the Division, upon 
the attorney in charge of litigation in the district courts. 

The handling of a case in the courts will, of course, 
lepend upon its nature and its peculiar facts, but the 
usual procedure is to a large extent standardized accord 
ing to whether it is a taxpayer's suit or a Government's 
suit. If the case involves a novel question of law or a sub 
stantial amount of revenue or is outstanding for any pub 
lic reason, it is the subject of a memorandum to the As 
sistant Attorney General in charge of the Division, bring 
ing to his attention all pertinent facts. The Assistant 
Attorney General may consider that the case is one 
which should be brought to the attention of the Attor 


ney General and by appropriate memoranda the chief 


law ofhcer of the Government is kept apprised of the 


more important tax litigation which is being handled in 
the Department of Justice 

As promptly as possible, after assignment of a case, 
the Chief Counsel of the Bureau of Internal Revenue 
is requested to make ay iilable to the Tax Division the 
files of the Bureau of Internal Revenue on the case. ‘The 
Division is thereby afforded the complet history olf the 
is to tax liability and such ancil 


When the 


idministrative disput 


lary advice as the cl counsel can furnish 


Bureau files and the advice of the chief counsel are re 
ceived, the Division attorney prepares the delensive 
pleading, which may be an answer or some motion ad 


dressed to the compl unt filed in the district court by the 
taxpayer. When the defensive pleading is prepared, a 
letter transmitting it to the United States attorney with 
instructions for filing is prepared and the letter and the 
pleading are routed to the attorney in charge for review. 
Phe United States attorney, upon receipt of the letter, 
files the pleading in court. 


\ suit on behalf of the Government usually originates 
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with a recommendation for such action from the Chiel 
Counsel of the Bureau of Internal Revenue. If there is 
sufhcient time before the expiration of the period of 
limitation permitted by statute, the attorney to whom 
the case has been assigned prepares a memorandum ex 
pressing his views as to the advisability of suit. ‘This 
memorandum, addressed to the Assistant Attorney Gen 
eral in charge of the Division, is reviewed by the attorney 
in charge who endorses his views thereon and submits 
the memorandum for approval. If there be insufficient 
time for the preparation and review of such a memo 
randum, the case will be discussed in conference. The 
vast majority of the recommendations of the Bureau 
of Internal Revenue result in suit, but if suit be not 
authorized, the Bureau of Internal Revenue is advised 
and the case is closed. 

\s soon as possible after the attorney has completed 
the preparation of the necessary pleading and it has been 
forwarded to the United States attorney fon filing, he 
will proceed to the development of the case for trial. It 
is the duty of the attorney to prepare the evidence in 
support of the position of the Government. This will 
involve a close study of the files of the Bureau of Internal 
Revenue to ascertain the evidence available. The assist 
ance of the office of the Chief Counsel of the Bureau of 
Internal Revenue may be sought in the collection of that 
evidence, the conduct of additional investigations, and 
the examination of witnesses in the preparation of the 
case for trial. The Division attorney will likewise pre 
pare himself with respect to the law involved, using the 
Division's digest system to discover whether similar o1 
related cases are pending or have been decided. 


If in the development of the case for trial a stipula 
tion of facts or a pre-trial conference appears appro 
priate to reduce the case to its basic issues, the attorney, 
with the approval of the attorney in charge, will com 
municate with opposing counsel, and opposing counsel 
are always encouraged to contact the Division when they 


believe that such steps will help to dispose of the case. 


When the preparation for trial is completed the 
United States attorney ts requested to have the case set 
for trial at the earliest possible date. At that time he is 
furnished with all data necessary for trial. Immediately 
upon decision of the case by the court the Tax Division 
is advised by the United States attorney of the outcome. 
If the case is decided in favor of the Government, no 
further action is taken unless a notice of appeal is filed 
by the taxpayer. If the decision is adverse to the Goy 
ernment, the question of whether or not an appeal will 
be taken must be decided. ‘The procedures in making 
such a decision are discussed below in connection with 
matters in the circuit courts of appeals and Suprem 
Court. 

\ny matter involving a federal revenue statute in a 
state court is handled in a manner similar to that of a 
case in a district court insofar as practicable and in al- 

(Continued on page 363) 








THE KEFAUVER RESOLUTION 


By WALTER P. ARMSTRONG 


of the Tennessee Bar 


HE separation of governmental powers in our Con 
stitution was in part due to what has been called 
“the brilliant misconception of Montesquieu I he 

Frenchman thought that he perceived this separation 

in the British government of his day and, although he 

) 


realized that it was incomplete apparently expected 
| 


its further development. Precisely the opposite hap 
pened at least as to the executive and legislative depart 
ments. [Phe king has become a symbol, the executive 


instrument of the legislature and the Prime 


agents ol 


is the 


Minister and other cabinet members merely 
the House of Commons. Confronted by an adverse vote 
of the House, the Cabinet has no alternative save dis 


solution or resignation 


Even under our system the separation was from the 
heginning incomplete. The Senate participates in the 
CNECULIVE process by confirming appointments by the 


President, ratifying or rejecting treaties and Congress 


must implement many executive powers 


The President ts performing a legislative function 


when he proposes action by Cong! SS and when he 


signs or vetoes bills 


Development of Executive Legislation 
In recent years the separation has become even less 
marked. Congress has passed many acts which are but 
! The s¢ 


| | : ‘ 
i¢te legislative scheme 
ncies to comple L¢ 


the framework of a compte 
acts authorize the executive or his ag 


t] and thus in effect to legislate 


ie scheme, This delega 


tion of legislative powel has to a large extent been 


sustained by the Supreme Court so that not infrequent 
ly the final form of a law depends upon executive 


legislation 


The most noteworthy lange, however, has been 


the fact that strong executives hay ssumed the leader 
ship of their parties. They are not content to leave to 
Congress the initiation of legislation and to conside1 
themselves as having the single function of executing 


, } 


the laws. They formulat | 


a ICLISIALIVE program and 
; : 

personally and through party leaders in the two Houses 
No one is left in doubt as to what 


pending bills are administration measures. 


urge Its adoption 


The great advantagt ft this d velopment is that it 


not only provides leadership, but centralizes respons! 
bility in one who is accountable to the nation as a 
whole and not merely to a single constituency 


However, if the work of Congress and the executive 


$26 


is to mesh, a primary essential 1S 
informed as to the work of the other and that th 
peopl be cognizant of the functioning of bot 


Sources of Information 


Available to the executive departme ind to tl 
people 1s adcequat information as to the work of th 


Congress. Both its sessions and commit hearings ar 


public. They are reported fully enou it least to put 
all interested on notice as to what ts be considered 
and additional information is always accessible 


however, extremely difthcul for either an 


It ts 


ordinary citizen or a member of Congress to be ad 


1 as to the working of the executive 


quate ly inform 


branch. ‘Vhis branch consists not only ol President 
and the members of his Cabinet, but of m tiple ae 


partments and agencies 


Ihe ordinary sources of information a the mes 
sages of the President the reports lo Coneress ol 
Cabinet members and of departmen and agencies 


d ppt arances betore cOMmmMILLEES press releases and con 
ferences and interviews between Micmib s ol Congress 


and de partinent and agency heads 


Inadequacy of Present Methods of Communication 
Between Congress and the 
Executive Branch 
No one of these and the sum total of all do not fw 
nish adequat information either to the Congress o1 


Obviously the messages of th 


the public 


do not and can not deal with the minutiae of the 


conduct of the departments and agencies is lmpos 
sible even for a Congressman, pressed for time, to } ad 
all the reports, and frequently significant facts are 
either not dealt with or are buried under a iss ol 
irrelevancies Appearan s before committees are often 
unsatisfactory. Ordinarily a commit is concerned 
with only a sing le phase ot conci legislation Its 
proceeaings may not be publiciz i no come to the 
attention of other members of Congress. No one of its 
members may be qualified to elicit int nation which 


would be valuable to Congress as a whol Difterent 


committees may be interested in a single department 
and separate appearances before the: lean an increas 
ing waste of time of the witness or witnesses. Press 
releases are mere ex parte statements isually of little 
value Press conterences are but littl CLLE] The re 


porter has no definite public responsibility and has 
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primarily in mind the news value of the information 
1e seeks. Frequently he does not have the experience 
ind information necessary for the formulation olf 
pertinent questions. In dealing with him the executive 
ficer is not dealing with a responsible coordinate 
yranch of the government and is free to give or with 
content of conferences between 


nembers of Congress and department and agency heads 


hold information. Tl 
s not only not known to the public but sometimes then 
wcurrence raises the suspicion that some sinister deal 
being worked out 
Many statesmen at ublicists have recognized the 


nadequacy of the pres methods of communication 


tween the Congress and the executive branch as a 
efect in our governmental structure and have sug 
sted changes. Among them are William Howard 
[aft, Chief Justice Hughes, Elihu Root, John W. 
Davis, James \. Garfield, Woodrow Wilson, Justice 


Nichols Murray Butler and Dr. Charles A. 


Story, Dn 
Beard. 
“Question Period” to Publicize the Work of 
Congress and the Cabinet 


ent as well as the most constructive 


The most re 
proposal has been made by Representative Estes 
Kefauver, of Tenness Mr. Kefauver has offered in 
the House of Repres nt 


amend the rules ol 


itives a resolution which would 


tl body by providing that there 


shall be at least once every two weeks and not oftenet 


than once a week a 


heads of independ 


question period” during which 
ent departments and agencies shall 


be requested to answer orally written and oral ques- 


tions propounded by members of the House. Attend 
ance by the executive officials will be voluntary. Written 
interrogatories will be submitted in advance, but may 
be supplemented by oral questions, one-half of the 


‘question period reserved for this purpose. 
Mr. Kefauver’s resolution has been enthusiastically 
received by the press and is now pending before the 
Rules Committee of House. Its merits are obvious. 
Indeed, the resolution is entirely in line with what 
should have been the logical development of our form 
of government. T] yunding fathers envisaged some 
such consultation between Congress and the executive 


dy 


department. President Woodrow Wilson's personal ap 
pearance before Congress was not an innovation, but 
the return to a practice that had been inaugurated by 
Washington and discontinued by Jefferson. The statute 
organizing the Treasury Department, passed in 1789, 
made it the duty of the Secretary to make reports and 
give information to either branch of the legislature in 
person or in writing—as he might be required. During 
the first Congress there are about fourteen recorded 
instances where a Cabinet member appeared before the 
Senate and eight of appearances before the House of 
Representatives. 

The Constitution of the Confederate States was in 
some respects, when dealing with subjects which were 
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neither divisive or controversial, an admirable docu- 
ment. The men who drafted it had one advantage over 
the members of the original Constitutional Convention. 
From personal experience and their reading of history 
they knew how the Constitution worked in actual 
practice and thus learned how it was susceptible of 
improvement. Profiting by this experience, they wrote 
into the new Constitution this provision: “Congress 
may, by law, grant to the principal officer in each of 
the executive departments a seat upon the floor of 
either house, with the privilege of discussing any 
measures appertaining to his department.” Although 
this plan was actually practiced under the provisional 
government of 1861, because of the exigencies of war, 
it was never fully carried out. 

Mr. Kefauver’s proposal does not go nearly so far 
as the practice contemplated by the Confederate Con 
stitution which would have permitted a cabinet member 
to appear at his pleasure and participate in any debate 
that concerned his department. The resolution requires 
an invitation from the House which may be accepted 
or declined. If accepted it is followed by a brief period 
of questioning, not by a debate participated in by the 
executive. It is much further removed from the British 
Parliamentary system under which each cabinet mem 
ber is a member of Parliament not only with full 
privileges of debate and vote, but with the responsi 
bility of defending his department at all times on the 
floor. Under our Constitution, it is not possible, even 
if it were desirable, to put into effect the British system. 
The President is not accountable to Congress as the 
Prime Minister is to the House of Commons. He is 
responsible to the people. If the House of Commons 
fails to sustain the Prime Minister as to any single 
major measure, he must either resign or submit his 
case to the people in a general election. Had the House 
of Commons differed with Mr. Churchill on a tax bill 
in the way in which Congress did with President Roose 
velt, the Prime Minister would have had the choice 
either of resigning or dissolving Parliament and calling 
an election for a new House of Commons. The tenure 
of the President, however, is unaffected by any numbe1 
of adverse votes of both houses. 

The Confederate plan, while it gave full recognition 
to the separation of the legislative and executive 
branches, embraced some of the merits of the British 
system. 

It is not in the public interest that there should be 
a rift between the legislative and the executive especial- 
ly when the President and a majority of both houses 
of Congress belong to the same party. This condition 
makes for a stalemate. The public business goes forward 
to the best advantage when the President formulates a 
definite legislative program about which Congress 
is fully informed, which is constructively criticized and 
on which substantial agreement is finally reached. 
Because of the nature of his office it is perhaps not 
practicable for the President to participate in such a 
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program other than by formal messages delivered 
either in writing or in person. There 1s, however, no 
reason why members of the Cabinet should not be 
permitted full participation in debate In addition to 
the advantages of such a practice already suggested it 
would tend to enlarge the calibre of appointees to the 
Cabinet 

Even strong Presidents have not always had strong 


Cabinets not felt the need fon 


Perhaps they have 
them; possibly they have been willing “to bear no 
In the last half century there 


have not contained at 


brother near the throne.” 
have been few Cabinets which 
least two or three members who did not measure up to 
their responsibilities. As President Nicholas Murray 
Butler of Columbia has said: “Were such a custom 
established an almost certain result would be the selec- 
tion as heads of the great executive departments of men 
of large ability and personal force—men able to explain 
and to defend their policies and measures before the 
} 


Congress of the United States in the face of the whole 


country.” There can be but one answer to President 
James A. Garfield’s questions: “Who does not know that 
the enactment of such a law will tend to bring our ablest 
men into the Cabinet of the Republic? Who does not 
know that if a man is to be responsible for his ex 
ecutive acts and also be able to tell why he proposes 
new measures, and to comprehend the whole scope of 
his duties. weak men will shirk from taking such 
places?” 

rhe rule proposed by the Kefauver resolution, though 
more limited in scope, would tend to have the same 
effect. The heads of departments would not participate 
in debate, but they would be subjected to both written 
and oral questions. Their answers to the latter would 
necessarily be extemporaneous. Cross examination Is a 
ready detector of incompetence and ignorance. One 
who is called upon before a full House to answer a 
relevant and significant question put by a responsible 
member is on his own. He can not shield himself 
behind a written statement prepared by a so-called ‘ex 
pert” of his department 

Much of the legislation which touches the people 
most closely is shaped neither by the President nor any 
Cabinet member and is enacted piecemeal, without 
Congress as a whole ever coming in contact with and 
sometimes without that body being aware of _ the 


identity of those responsible for its form. 


Proper Regulation of Bureaucratic Agencies 

So true is this that but one illustration need be 
given of the value and desirability of Mr. Kefauver’s 
plan. The greatest menace to our form of government 
is bureaucracy—evidenced as it is by the virtually un- 
controlled conduct of administrative agencies. 

he result of the method in which these agencies 
have been created is little short of chaotic. The repre 
sentatives of one agency have appeared before one 
Congressional Committee at one time and_ the 


IR 
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representatives of other agencies before different con 


mittees at different times. The only unity has been the 


persistent and insistent desire of each agency to obtan 


a maximum ol powe! and a minimum Ol supervision 


With this in view they have urged that they be given 
blank checks—that the legislation creating them be 
the broadest and most general terms and that they 


have delegated to them by Congress the 


to write the Act by filling in the blanks Chey have 
} | 
all 


pow r late 


} 


advocated the unimpeded selection by themselves ol 
employees. They have resisted adequate review ot tnel 
conduct by the courts and whenever possible have in 


sisted that the action be subjected to no review what 


soever. 
They have usually obtained what the particular com 
mittee was at the time willing to grant. These bills 


have been voted upon at separate times and Congress 


largely dependent upon the report of its committees, 
has enacted them without relation to and frequently 
without knowledges ol prion legislation There is such 
a wilderness of this legislation that the most competent 
lawyer in general practice is unable to keep abreast of 
it and small law firms in medium sized cities find it 
necessary to add to their staffs a specialist who devotes 
his entire time to these subjects. 

Ihe proper regulation of these agencies will be one 
of the major postwar domestic problems which will 
confront the nation. If it is to be solved the factual 
background must be brought to the attention of the 
whole Congress and the situation visualized in its en 
tirety. Few if any members of Congress are thoroughly 
familiar with all phases of the subject. All members 
know something of the harassment caused by the exa¢ 
tion of redundant and often useless information, of 
the overlapping and grasp for power by these agencies 
and of their fondness for promulgating minute, multi- 
tudinous and complex regulations. Few realize the 
extent to which they have managed really to write the 
laws under which they function by filling in, supple- 
menting and sometimes extending the acts creating 
them. Nor do many understand how almost completely 
the courts have been ousted of jurisdiction to review 


their findings, with the result that they can not be 


checked when they act as investigator, prosecutor and 


judge. 
Mr. Kefauver, who is now serving his third term. 
is one of the most competent and diligent members of 


the House. Yet he has stated that his realization that 


he is not fully acquainted with the organization and 


operation of these bureaus is one of the reasons why 


he offered his resolution. 


If Congress, which created them lacks information 
as to the organization and operation ol these agencies, 
how much greater is the need of the public? Tru al- 


most every one knows something of th 


practical work- 
ing of a few bureaus for there are not many citizens 
so fortunate as to have their lives regulated by only 


one. But the people should have exhibited to them 
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THE KEFAUVER 


e picture as a whole, for upon them as upon all other 
problems in this country final judgment will be 
yronounced by public opinion. 

If the House adopts the proposed rule and uses it 
to deal with this subject, the public then too will be 
nformed This is true because one of the greatest 
nerits of Mr. Ketauver 
value in acquainting the people 


‘'s resolution—one not yet sufh 
iently stressed—is its 
ith the work of Congress 

Under the present practice the messages of the Presi- 
ent constitute the public’s only authentic source of 
nformation as to communications between the Execu 
ve and the Congress. It is impracticable for the people 
» familiarize themselves with the voluminous reports 
1ade to Congress or even with the committee hearings. 
Such private conferences between department heads 
nd members of Congress as are publicized are reported 

such a fragmentary and uncoordinated way as not 
nly not to be of practical value, but frequently so as to 


rouse apprehension as to the methods being used. If the 


RESOLUTION 


consultations between the heads of the departments and 
the members of Congress are dramatized, as they would 
be under the new rule, the attention of the entire 
country would be focused upon them. That this is 
true is demonstrated by the extent to which even in 
this country the Question Hour in the British House of 
Commons is reported and the interest which it attracts 

Che result of enlisting the attention of the people to 
the business of Congress would be an alert and informed 
public opinion such as is now impossible. 

What has been said about the use of the proposed rule 
in dealing with the bureaus has been largely illustrative. 
There are many other phases of the business of the 
House to which it would be equally applicable. But 
if this were not true and if the only function it could 
perform would be to make a contribution to the eradi 
cation of some of the evils of a swollen bureaucracy, 
this alone would abundantly justify the adoption of the 


Kefauver resolution. 


“ 
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PROVOST MARSHAL GENERAL OF ARMY IS HONORED 
Two awards, the Oak Leaf Cluster to the Distinguished Service Medal and the Legion of Merit were presented to Major 
General Allen W. Gullion, U. S. A., the Provost Marshal General and former Judge Advocate General of the Army. He 
has been relieved as the Provost Marshal General and has been given an important overseas assignment. Left to Right— 
Under-Secretary of Wor, Robert L. Patterson; Lieut. Gen. Brehon Somervell; and Major General Allen W. Gullion. 
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TRIAL OF WAR CRIMINALS 
BY MILITARY TRIBUNALS* 


By MAJOR WILLARD B. COWLES, J.A.G.D. 
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TRIAL OF WAR CRIMINALS BY MILITARY TRIBUNALS 


Lest there b ipprehension that the customary 
s of war are vag indeterminate, let it be noted 
it this body of ymary law is of the same general 
ure as the Eng on law and found in much 
san manne 1 it has received substantial 
lification both a irds general principles and 
erous pal i itions. A pertinent statement 
his connectior ; made by Attorney General 
Li¢ while irgu saboteur case in 1942. Re 
yonding to a qu ym the Bench referring to the 
Ol Wal I \ (, ral said Now, all of this 
Mr. Justi lack of course is not found in 
nmon law repo s found in history, in books 
ities, IN Opinio if the Judge Advocate General] 
n accounts it actually Ok place on the 
tlefield It was t such sources that the 
yeme Cou ) hat case 
L hese rl Ss il 1102 Ol direct 
ction fro ea yularly called 
cri i US itional militar 
I SVS ns I Or ) s body ol iv 
OK ira ces United States system 
cars | S Cal oO I ritimate purts 
( of sucl 
teva ess O ) ) hich it ma 


ot nations 


ate so authority to establish mili 
ibunals Ss agains [ w ol wal 
[he po i f independer 
i Ss Th } i ibunals is an 
ct ) i I I | 1 St ili iry com 
ISSIONn Was Initl General Winfield Scott in the 
\fexican War | rf t narrow jurisdiction given 
Congress to irti That jurisdiction did 
cove! il S ivall iw Ol Wal 
) corres . | miuilitay co 
ander h ! re nder the laws 
»f war to effectua iw without legislation. ‘Though 
st asserted a1 i ic¢d during tl Mexican War, 
validity of 1 sition was not tested in the 
yreme Court of United States until the Civil War 
1863, in Get O No. 100—the first codifica 
tf the 1 s ol ir—Francis Lieber 
ated thie Sa Military filenses which 
not come { statute must be tried and 
inished und t yn law of war.” Referring 
cifically to tl I the Supreme Court recog 
1 the validit iry CO ssions at its Decen 
r term in 136 11d] SO avaln as! cently as 1942 
hese cases ( int said that tl military con 
ss10OM EXercises a al authority oO sentence pe 
Ss lor ti ( ney have pUrISCICLION 
rd ) il nf the iw 0 
itions, and ) iri th | ol War. 
Milita ! ) so lone as a 
nica <19 lr 1cs the 
I j 


period of an armistice, or military occupation, up to 
the effective date of a treaty of peace, and may extend 
beyond by treaty agreement. From the point of view 
of international law, all persons, military and civilian, 
charged with having committed offenses in violation 
of the law of war ar« subject to the jurisdiction of the 
military tribunals. In the absence of valid special juris 
diction given by statute, the subject matter of actions 


over which th 


y have jurisdiction is offenses against 
the laws of war. Many offenses which are civil offenses 
in time of peace become military offenses in time of 


war. 


National military tribunals, in the trial of alleged 


lenses in violation of the law of war, may apply the 


provisions of such great treatics as the Hague con 
ventions of 1899 and 1907, the 1929 Geneva Prisoners 


of War and Red Cross conventions, and the enormous 


body of the customary practices of war which have 


solidified into principles and rules of law 


he fact that an offense did not take place in an 


area otf actly hostilities does not affect the jurisdiction 


of military tribunals Indeed, by well-established prac 


tice United States military commissions take jurisdic 


tion over offenses beyond particular _ territorial 


commands or national boundaries Instead of being 


limited to the territory in which the offense was 
committed, this aspect of jurisdiction is determines 


largely by physical custody of the accused 

It has been customary in most countries to try ol 
fenders against the laws of war by military tribunals 
\ decision as to what type of court or personnel is 
to be used is simply a matter of policy. A military 
tribunal with mixed inter-allied personnel may prop 
erly be established by the commanding general of « 
ypperating cobelligerent forces In the United States 
the personnel of military commissions have usually 
been commissioned officers There is, however, no 


legal objection to the use of qualified civilians No 


particular number of members is required Phe num 
ber has varied from. three to fourteen The Jucdg 


Advocate General held during the Civil War that fai 
ire to designate a judge advocate was fatal to th 
validity of military commission proceedings I he 
prosecuting officer is usually, but need not be, an army 
ofhce Ihe Attorney General, a civilian, was a 
member of the prosecution in the saboteur case, and 
a civilian was introduced as an Assistant or Special 
Judge Advocate in the trial, by military Commission 
of the conspirators in the assassination of President 
Lincoln 

During the Civil War the usual practice of military 
commissions was to use the courts-martial oath for 
the members of the commissions The Judge Advo 
cal General held this lo be the propel procedure 


The court-martial oath then, as now, stipulates that 


the members swear, among other things, to try and to 
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determine cases according to custom of war in 
like cases”’. 

Recorders are provided for all military commissions, 
and their proceedings are fully recorded and authe nti 


cated. Military commissions are empowered to sub 


poena witnesses, and may punish for contempt. 
Unlike court-martial procedure where the accused 
is charged with having violated one or more Articles 


of War, the accused in a military commission proceed 


ing is usually charged with violating the law of war, 
or the laws and customs of wai Che specifications 


usually read that the accused did such and such a thing 
contrary to the laws and customs of war in like cases”, 
or, to take the specific case of United States v. Dorse» 


I 
decided in 1864, tl stated that he had 


“laws of war as laid down in paragraph 


J 


violated the 


86 of General Orders No. 100 The 


however, allege in terms that 


an offense in violation of the 


charge need not 

prisoner committed 
aw of war, provided 
the specifications clearly and fully set forth sufficient 


facts to constitute such an offens« The charges and 


specifications are sufficient if they apprise the accused 


of the accusations he must meet and do not mislead him 


Ninety-seven years ago, in 1847, at the time the mili 
tary commission was originated during the 


War, General Zachary Taylor ordered a military com 


Mexican 


mission to be “governed in its proceedings by the prac- 


tice of courts martial With but a few exceptions, the 
procedure of military commissions, for the following 
century, has followed that of general courts martial. 
Ihe basic reason for adopting the general courts martial 


1 h 


procedure is that it p'ovides for proceedings unde 


oath and with judicial safeguards already familiar to 


army officers, and it tends to diminish any tendency 


by irresponsible officers to resort to methods formerly 


] +} ‘dy hla 


associated with ‘“‘drum-head o1 courts 


“kangaroo” 


martial. [here have been, however, some variations 


in the practice of the military commission from that of 
principally as regards the 


number required for a quorum and voting 


the general court martial, 


During the Civil War it was held that the evidence 


tor 


adduced before a military commission should be ‘ac 


cording to the well understood rules and principles 


regulating any other court Article of War 38, en 


t} 


acted by Congress in 1920, authorizes the President 


to prescribe modes of proof in cases before military 


commissions. The Article provides that the President's 
regulations shall, insofar as he shall deem practicable 


apply the rules of evidence generally recognized in the 


+} 


trial of criminal cases in the district courts of the 


United States. In the absence of any contrary regula 
President, these rules of evidence are 


Military 


rules ol judicial now 


tion by the 
governing. commissions follow the usual 

It has been expressly held 
that depositions taken without notice, or notice un 
athdavits are inadmis 


reasonably short, and ex parte 


5. 7 J.A.G. Record Book 417 
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t 


sible, and if there is no other supporting testimony 
the findings must nec ssarily be disapprove d 
A variation between the terms of the specifications 


and the evidence is fatal only where the accused could 


Findings must be made on 


all specifications and charges. If an accused is found not 


have been misled thereby 


guilty of all specifications, he cannot be found guilty 


of the charge But a military commission may convict 


of a lesser included offense where the offens harged 
is not proved 

There are few limitations on the sentences which 
may be imposed by military commissions Where 
actual war “crimes” are involved the law on the point 
is well summed up in the United States Basic Field 
Vanual on the R iles of Land Warfare is [ollows 

All war crimes are subject to the death | alt igh 

a lesser penalty may be imposed The p inishment should 

be deterrent, and in imposing a sentence of imprisonment 

it is not necessary to take into consideration the end of the 

war, which does not necessarily limi riso el 

to be imposed. 

Sentences are largely discretionary Our interest 


lies, therefore, in how the discretion has been exercised 
} 


As is well known, the penalty, under international 


is inter 


law for being captured as a spy, is death 
esting to note the appreciation of the basis for the 


penalty by the Continental Congress, and its specific 


application by the Board of General Officers ippointed 
in 1780 to examine into the case of the British officer 
Major André, during the Revolution. On August 21, 
1776, the Continental Congress resolved that any alien 
found lurking as a spy in or about the encampments 
of the Armies of the United States shall suffer death, 
“according to the law and usage of nations’, or such 
other punishment as a court martial shall direct. The 


Board in the André case reported that André ought 


to be considered as a spy, and accordingly suffer death 


agreeably “to the law and usage of Nations.” During 


the Civil, Spanish-American, and the present war, 


sentences for irregular wartare, such as cuerrilla 


activities, have included death, confinement, and fines 


Penalties have ranged from sixty days’ labor to death 


t 


Sentences for having intercourse with the enemy 


have been imprisonment for the duration of the wa 


imprisonment at hard labor for 3 years and a $1000 


fine; and confinement in a penitentiary for five years 
Sentences for aiding the enemy have been from death 
to simple fatigue work for one month 


First as a matter of practice, and iate as a matte! 


MISSIONS 


of positive statute, decisions of military com 
have been passed upon by a reviewing or confirming 
authority, or both, in substantially the same manne? 


as those of general courts martial, before sentences are 


executed. General Washington made a practice of ap 


proving, disapproving, or mitigating sentences. Early 
in the Civil War many findings and sentences were dis 
approved by General Henry W. Halleck, Commanding 
General of the Deparunent of Missouri, as re viewing 
authority An excerpt from the opinion of the Judge 
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\dvocate General in the case of United States v. Sailor 


s worth quoting Writing to President Lincoln, he 


said 

This record is re ! | as fatally defective. It does not 
appear that the Gene Order convening the Commission 
was read to the pri r, or in his hearing; or that he 
had an opportunity »byect to any member of the Com- 
nission. Nor does ppear that the charge against him 
was in writing; or that he had, in advance of the examina 
tion of the witnesses ny knowledge of the offence for 
which he was to be tried: nor is it shown that the prisoner 
was allowed to p! id to the charge against him, as recited 
n the General Orde mvening the Commission. In a 


} lit ' wit { } 
proceeding invo such irregularities are wholly 


- ] mal « ' 
nexcusable, anc k execution of the death sentence 


ey illy ITN poss ble 


There are no limits on the nature of the punishment, 
xcept that, in contrast to nearly a century ago, they 
ust not be of a nusual nature. Military 
ynmussions estab nil the Reconstruction Act 
1867 wert nae) prohibited by ( ongress from 
nflicting any cru unusual punishment, and this 
as since been tl ral practice Perhaps the best 
statement of the i yn this point as it is today, is 
yntained in the B lar f Military Law, which 
provides that “cory i inishment is excluded, and 
ruelty in any fo ist be avoided Banishment, 
however, is not rega is a cruel or unusual punish- 
ment for a war a kor sentences less than death, 


he choice of a L¢ { incarceration is not limited, 


except that such a pla ist comply with minimum 
international standards for such institutions, Sentences 
imposed by military commissions do not lapse upon the 
reéstablishment of pea but there is a tendency to 
mitigate sentences alt hostilities have ceased. 

rhe following propositions summarizing the basic 
rights of the accused are from holdings, mostly by the 
Judge Advocate General, and represent the general 
practice: He has t right to have charges signed by a 
ommiussioned ofhcer; he is entitled to a copy of the 
harges against hi ind of any amendments thereto; 


] tt } ; 
ind he has a right to have the members of the commis- 


sion and the Judge Advocate sworn in his presence. 
Ihe charges and cifications and the order conven- 
ing the commission are to be in writing and be read 


eed hk 
aloud to, or within iring of, the accused; he is given 


iallenge the members of the com- 


nission; he must be allowed to plead to the charges 


ill Opportunity to 


! 
ana specifications as recited in the 


the commission; he need 


order convening 
not respond to questions; he 
has a right to be confronted with the witnesses against 


him;? the witnesses must be sworn before they testify: 


} 


all testimony should be fully set forth in the record: it 


is fatal error for the military commission to refuse to 


] 


admit evidence of the defense material to the issues: 


accused must be proved beyond a 


and the guilt of 


reasonable doubt. It is error to reject testimony that 
6. 2 J.A.G. Record Book 83 (186 

Except when the accused escapes after arraignment and while 

the trial is proceeding. A military tribunal may, in such a case, 


June, 1944 Vol () 
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the accused was insane at the time of the offense. ‘The 
accused is allowed defense counsel with the usual 
rights of such counsel as found in civilian courts. In 
practice, however, defense counsel has not always been 
chosen by the accused. While private counsel, of the 
accused's choice, has often been allowed, military de 
fense counsel have also often been assigned. In_ the 
1942 saboteur trial, military defense counsel were pet 


mitted private access to the accused. 


While all are agreed that “war criminals” should bi 
tried and punished, there are differences of opinion 
with respect to whether or not they should be tried 
during the course of the war and also whether they 
should be tried by civilian or military tribunals. Some 
persons are fearful that if such trials are not postponed 
until after military operations have been completed 
the enemy may resort to reprisals irrespective of whether 
or not there is a proper basis therefor. Moreover, there 
is a feeling that military men would be less judicial 
in their determinations than trained civilian jurists 


Ihe system of military commissions was developed, 
not primarily as a method of vindicating the law atte! 
military Operations have ceased; traditionally these 
commissions have been a device which was an integral 
part of the very carrying on of military operations. The 
chief purpose has been, by setting examples, to prevent 
others from adversely affecting operations or from com 
mitting inhuman acts. Speaking particularly of mili 
tary occupation, the British Manual sets forth th 
“The 


punishment should be deterrent, but great severity may 


basic purpose concisely and suggests a caveat: 


defeat its own ends by driving the population to rr 
bellion.”” What is in mind here perhaps can be best 
illustrated by the following excerpt from a letter by 
General William T. Sherman, written during the Civil 
War: 

Spies and guerrillas, murderers under the assumed utle 
of .. . soldiers, deserters on leave, should be hung quick 
[sic], of course after a trial, for the number of escapes 
made easy by the changes on guard during the long time 
consumed by trial and reference have made that class 
of men bold and dangerous, and our own scouts and 
detachments have so little faith in the punishment of 
known desperadoes that a habit is growing of “losing 
prisoners in the swamp,” the meaning of which you know 
rhis horrible attendant of war originated in the practice 
of our enemies, and I have seen it chuckled over in their 
public journals; but our own men are quick to learn, and 
unless a legal punishment can be devised you will soon be 
relieved of all such cases. I believe that the veriest demon 
should have a hearing and trial, but punishment should 
be prompt, yea speedy, or it loses its efficacy. 

Ihe Supreme Court, recognizing this need in the re 

cent saboteur case, said: “An important incident to 

the conduct of war is the adoption of measures by the 

military command not only to repel and defeat the 
(Continued on page 339) 


proceed to judgment, even though the accused has not put in 
any part of his defense. (Opinion of the Judge Advocate General 
in United States v. Dodd, 7 Reb. Rec., II, 1214, 1215 [1864] 
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DECISIONAL LAW AND STARE DECISIS 


THE HONORABLE ROBERT H. JACKSON 


ate Justice, Supreme Court of the United States 


Institute is a recognition that the 


HE American Law 
practicing lawyer, as well as the legislator and the 


judge, shares responsibility for the state of the law 


In fact, our system of public justice presupposes the 
private law office We speak of people's going to court 
Sut first they go to a law office The law that they get 


there is the only law to many of them. If he does not 
become too submerged in his clients’ interests or too pre 


occupied with immediate professional tasks, the practic 


ing lawyer is one of the first to detect defects of the law 


and the injustices they perpetrate or shelter. He sees 
the concrete effects of conflict, confusion, error or inno 


vation in the law more clearly, perhaps, than the judge 


! 


the legislator, or the law-school man 


I suppose that the undertaking to restate decisional 


law Is in itself an evidence of discontent, not only with 


its disorderly form in the books, but also with conflicts 


and uncertainties in its substan Complaint about 


| is, of course, as old 


“that wilderness of single instances 
as our profession. But the fact that you are troubled 


about the general state of decisional law gives me cout 
age to say a few words about the doctrine of stare decisis 


It is not that I can contribute anything new on the sub 
ject, but stare decists is an old friend of the common 


} ae 


lawver, who is now much concerned about its anemic 


condition. 


l suppose we would not much dis sree about the the 
oretical significance of the doctrine of stare decisis, how 
evel sharply we might divide about a yplying it to Speci 


fic cases. I never have, and I think few lawyers ever 


have, regarded that rule as an absolute There is no in 
fallibility about the makers of precedents. We cannot 
deny to the judicial process capacity for improvement 
adaptation, and alteration unless we are prepared to 
leave all evolution and progress in the law to legislative 
processes 

But because one should avoid Scylla is no reason for 


crashing imto*Charybdis. I cannot believe that any pet 


son who at all values the judicial process or distin 


guishes‘its method and philosophy from those of the po 


litical and legislative process would abandon or sub 


} / 


e ot stare LEciStiS Unless the 


stantially impair the ru 
assumption is substantially true that cases will be dis 
posed of by application of known principles and previ 
ously disclosed courses of reasoning, our common-law 
process would become the most intolerable kind of ex 
post facto judicial law-making. Moderation in chang: 
is all that makes judicial participation in the evolution 


of the law tolerable. Either judges must be fettered to 


Address delivered at Annual Meeting of American Law 
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mere application of a legislative code with a minimum 
ey must for 


yrinciples that 


of discretion, as in continental systems, o1 
mulate and adhere to some voluntary 
will impart stability and predictability to judicial dis 
cretion lo overrule an important precedent 1s serious 
business It calls for sobe1 appraisal of the disadvan 
tages of the innovation as well as those of the ques 


tioned Cas 


a weighing ot practical eftiects of one against 
the othe 
We may also agree, I am sure, that our times have 


] 


witnessed considerable relaxation in the authority of 


the precedent While the Supreme Court furnishes pe 
haps the most dramatic and publicized examples, men 


of the profession know that it is not alone in following 
a trend, the direction of which is unmistakabl No 
where today is the precedent so decisive of litigation as 
it is supposed to have been in the eigh nth and nine 


teenth centuries. Careful examination will show that 


the reputation of the law for almost erfect stability 
during such periods is exaggerated. But certain it Is 
that no lawyer today feels such assurance that a pat cas¢ 


will bring him victory or defeat as lawyers once felt 
Even those distinguished among their contemporaries 
for being strongest in that faith are now milder in thei 
expressions of devotion to stare dec 

The depreciation of the precedent Is tOO general to be 
due merely to personal attitudes of judg ind is trac 
able, in my opinion, to more impersonal forces 


Che present low estate of the precedent annotl rT 


dissociated from the enormous n 
dents I need not recite increase d iring the past cen 
tury in numbers of courts of last resort and of interme 
diate courts of appeal and of various tribunals for 
specialties. Nor need | remind you how each has in 
creased the pace of decision and the output of opinions 


I should like to keep abreast, indeed 


> 


is my 
duty to keep abreast, of legal de velopn nts of tl coun 
try. 3ut frankly I cannot absorb the output l am 
vaguely aware of a great cloud of current decision of 
importance, both judicial and quasi-judicial, that I do 
not have time to read, much less diges And the total 
accumulation of judicial utterances is even more for 
midable. I know that in this great mass of opinis 
men ol different Lem pe raments and qualifications and 
viewpoints, writing at different times and under varying 
local influences, some printed judicial word may be 
found to support almost any plausib] 

Che influence of precedents depends on two factors 
some have a flat value because of th igh authority by 
which they are issued; some have an intrinsic value 


based on individual quality The two may have no ré¢ 
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ition, but when th meur we have the precedent al 
ts zenith Che multiplication of precede nts is apt to 
ffect both elements of their value 
Legal opinions seem subject to the same natural law 
it affects currency lation of the volume decreases 


] } 


value of each unit. When so many issues of opinion 


ymmpete for acceptan they inevitably suffer a dis 
ount 


But the increased volume of opinion affects the in 


insic value of manv precedents as well They are 
ade of baser metals when the pace is fast and the vol 
ne larg No one knows better than you that exce pt 


r scientific writings no type of composition requires 


eater deliberation, detachment, and exactness than an 

ypinion in a leading case. You know that legal writing 
is no kinship with journalism, that any appearance of 
isv writing 1S mISs aiding You know that it ts slow 
riting, that the best o/ it needs clarification by the can 
d and critical collaboration of several minds 


The first essential i lasting precedent is that the 


yurt or the majority that promulgates it be fully com 
itted to its principl That means such individual 
idv of its backgro Ind nd antecedents, its draftsman 
lip and effects that at least when it is announced it 
presents not a mere acquiescence but a conviction of 
hose who support When that thoroughness and 
onviction are lacking, a new case, presenting a different 
ispect or throwing new light, results in overruling or in 


some other escape | 


lat is equally unsettling to 
the law \ll of these things take time, and the lack of it 
results in opinions that are loose] expressed and shortly 
to be abandoned on ialified. If I am right in thinking 


that the inflation and consequent debasement of the ju 


licial precedent is chief underlying cause of depre 
ciation in its valu medies are hard to devise 
Haste and pressurt ire too ingrained in our modern 
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lives to think courts can be free of them. Mass produc 
tion is so much a premise of American thinking that to 
question its benefits in any field is thought reactionary 
Clearly we cannot depend on the profession to resist 
pressures to load appellate courts. I know from experi 
ence that the combination of professional pride, wound 
ed by a defeat, and a belligerent and solvent client was 
enough to convince me that the welfare of the law re 
quired an appeal in my case. We once thought that 
substitution of discretionary in place of mandatory ju 
risdiction would cure overloading. It has helped greatly 
But the burden of passing on petitions invoking discre 
tion is considerable, and the temptation to judges is 
great to take hold of any result that strikes them as 
wrong or any question that is interesting, even if not of 
general importance. The fact is that neither the judges 
nor the profession have wholeheartedly and consistently 
accepted the implications of discretionary jurisdiction 
in courts of last resort. 

No doubt restatement of the law in difficult fields as 
sists and guides the work of courts and judges that are 
hospitable to such help and aid to make work more 
solid and dependable. The distillation of principles 
from cases is perhaps the first and most important step 
in their use, and this Institute is doing that and, so far 
as my judgment goes, doing it admirably. A good deal 
of the rest of the fate of judicial decisions as precedents 
rests with the courts themselves, particularly with those 
that have discretionary jurisdiction. 

I am glad for the opportunity to commend and, so 
far as words of mine will do so, to encourage the work 
of the Institute and to hope that judges and lawyers 
will better learn to know and appreciate the treasury 
of legal principles and supporting authority you are 
creating. For we are all under trusteeship responsibili 


ty for the precious but never finished body of the law 


Judicial Conference of Senior Circuit Judges 


| a special session of the Judicial Conference of Senior Circuit Judges held 


\pril 15, called to consider the matter of official court reporters provided 


x by a recent Act of Congress, it was decided that pursuant to the Act, court 


} 


porters should be appointed equal in number to the active district judges 


i inted {fon the dis 


rict. Their compensation was fixed at salaries ranging 


from $3,000 to $5,000 per annum,—each reporter to give his personal service to 


s of his position 


Henry P. Chandler, Director of the 


Administrative Office of the United States 


Courts, was authorized to present to Congress an estimate for the appropriations 


x the court reporter system, estimated in accordance with figures for reporters’ 


salaries which had been approved by the Conference plus $30,000 for transcripts of 


] f 


rds for persons permitted to sue or defend as poor persons and an estimated 


unt for the traveling expenses for reporters to be based on operations be- 


nning October 1, 1944 


Jung, 1944 Vor. 30 








PRACTISING LAWYER'S GUIDE TO THE 
CURRENT LAW MAGAZINES 


OME Prefatory Comment: In presenting this ex 
perimental department for the third consecutive 
month, acknowledgment is made of the interest 

manifested, the approbation expressed, the helpful sug- 

gestions communicated by our readers, and the cordial 
cooperation extended by the staffs of the law magazines. 

The department was inaugurated without advance in 
formation to the law periodicals that such a utilization 
of their contents was contemplated. The selections thus 
far made, of material likely to be useful to practitioners, 
have been from articles and notes which had been 
planned and written without knowledge that such a 
scrutiny would take place. Undoubtedly many of the 
law magazines have already begun to plan for articles, 
notes, etc., which in subject-matter and treatment will be 
prepared for the purpose of giving practical assistance 
to lawyers in their work for private or public clients. 

Che difficulties and delays which attend publication 
in these times are revealed by the fact that many of the 
law periodicals do not come to the desks of the ir readers 
until long after the month of their supposed issuance. 
Their staffs deserve great credit for doing so well against 
the obstacles. 

In several instances, in commenting on the exposition 
made of subjects of current importance to practitioners, 
this department has in effect expressed regret that a 
symposium, for example, did not contain a more bal- 
anced presentation inclusive of the point of view and the 
experience of lawyers who are dealing with the subjects 
in behalf of private clients. Editorial staffs of law maga- 


zines have in some instances joined in this expression 


Editor’s Note: This department of the JOURNAL is 
intended to provide a means by which the practising 
lawyer can find out if the current law reviews and other 
law magazines contain material which might be of interest 
and help to him in his professional work. Complete 
coverage of all material of merit in all of the publications 
is of course impracticable. Selection is made of articles, 
notes, editorials, etc., which, from the point of view of a 
lawyer in active general practice, seem likely to be useful 
perhaps to other lawyers in connection with subjects 
and questions of law which are current. No assurance 
can be given that an indicated article, etc., will be found 
helpful on the particular problem confronting the lawyer. 


Complete digests of the contents of the law magazines 
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of regret, but have justly pointed out that this non-rep 
resentation of “the opposite side of the table trom Gov 
ernment” has been in spite of their diligent efforts and 
so was in no sense their fault. Others have been more 


successful in enlisting contributions from practitioners 


One of the regrettable aspects of the present state of 
mind of practising lawyers in America is the indubitabl 
unwillingness or great reluctance of many of them, o1 
their lack of time or mood, to write for publication at 
this time regarding the fields of law in which they are 
experienced and expert. Particularly is this so as to the 
many new questions arising in administrative law, con 
cerning which the average lawyer is often so baffled and 


eager for practical help from any source. Many of the 


men whose contributions would be most useful simply 


their exper! 


who art 


in the employ of Government or in academic posts. ‘The 


will not respond to requests that they put 
ence on paper. They leave such things to men 
difficulties encountered by some of the law magazines in 
trying to persuade practitioners to write for the assist 
ance of their brethren on these subjects are no different 
from what has been encountered by the JOURNAI 


It would not be within the province of this depart 


ment to comment on the extent to which unwillingness * 


or reluctance to write freely on phases of administrative 


1 


law may be due to concern lest the authors or then 


clients suffer prejudice from such publications. The pur- 


hat 


pose here is only to express the hope that the members 


of the independent profession of law will cooperate with 


the law magazines in making available to their brethren 


the realities and the lessons of their current experience 


will be found in the Index to Legal Periodicals, published 


by the American Association of Law Libraries. 


Members of the Association who are interested in any 
of the articles, etc., referred to in this department will 
generally find the magazine obtainable on prompt re- 
quest to the address given in parentheses, if accompanied 
by a remittance of the price stated for a single copy. If 
this experimental department proves to be useful to 
lawyers in acquainting them with available material, 
and it develops that copies of a current magazine listed 
are unobtainable from the publisher, the JOURNAL will 
be able to supply, at a price to cover the cost plus handling 
and postage, a planograph or other copy of any article, 
note, etc., which is desired. Request should be made first 


to the particular magazine. 
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[his department and its limited scope are not de- 
signed to diminish at all the invaluable service rendered 
yy the law magazines in publishing, and thereby preserv- 
ng, the rich results of legal research and scholarship. 
Che nation-wide recognition of material which hitherto 
ime chiefly to the attention of alumni of the law school 
ponsoring the periodical is likely to lead both the prac- 
itioners and the teachers of law to develop also such 
command the interest and 


ticles and notes as will 


CTIONS—Corporations—"Service (of Process) on 
Foreign Corporations after Withdrawal from the 





State”: In the Michigan Law Review for Feb- 
iry (Vol. 42—No. 4; pages 631-648), Dean Alvin E. 
ikvans of the University of Kentucky College of Law 
eals with what he had regarded as a reasonable expec- 
tation “in this corporate age that the question of how 
rvice of process should be made on foreign corpora- 
ions would have been solved,” at least respecting suits 
ought, after the withdrawal of the corporation from 
the state, on causes of action which arose within the 
tate, which grew out of business which the corporation 
lid there, and which came into being while the corpora- 
tion did business there. The author finds nevertheless a 
variety of statutory provisions and a contrariety of deci- 
sions. He argues for a suitable statute, but he tells of the 
(Address: 


\nn Arbor, Michigan; price for 


law as he finds it, in the different states. 
Michigan Law Review, 


i single copy: $1.00) . 





Actions—Parties—“The Enemy Alien as Defendant”: 
\n unusually complete bringing together of the deci- 
sions to date on the above subject, with informative 
inalysis, was contributed as a “note” in the Columbia 
Law Review (Vol. XLITI—No. 7; pages 1050-1065), by 
Samuel Nusbaum, 1943 editor of that publication. (Ad- 
Kent Hall, 
University, New York City; price for a single copy: 85 


dress: Columbia Law Review, Columbia 


cents). 


Appeals—Civil Procedure—Technicalities as Bar to 
Review—“The End of the Term” in Tennessee: Refer- 
ence is here to the article under the above- 
\pril issue of the Tennessee Law 


made 
quoted title, in the 
(Vol. 18 


that it reminds and warns as to the procedural “kinks” 


Or 


Review No. 3; pages 251-253), for the reason 
which may still crop up to bar a client’s quest of ap- 
pellate review, and may do so despite his counsel's 
diligent conformance to usual practice. The author of 
this admirably-tempered contribution is Walter P. Arm- 
strong, of the Memphis Bar, a former President of the 
\merican Bar Association. Any lawyer who thinks that 
the putative disregard of stare decisis and of procedural 
technicalities has ended the denial of review where there 
has been even insubstantial non-compliance may do well 
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gratitude of lawyers who hitherto had probably not 
even heard of the particular magazine. It may be a new 
thing for a lawyer in Kansas, for example, to find him 
self sending for a copy of a law magazine issued in Vir- 
ginia, but that is typical of what this department is 
bringing about, in broadening the outlook and multiply- 
ing the currently available resources of the profession, 
at a time when the production of text-books and new 
editions of digests is curtailed. 


to ponder this admonitory chronicle, which is pointed 
from the denial of certiorari, by the Supreme Court 
of the United States on January 31, 1943, to review a 
far-reaching decision of the Tennessee Court of Appeals 
in Mitchell v. Porter (173 S.W. (2nd) 443). The dis 
tinction drawn by Judge Hu C. Anderson for the Court 
of Appeals had been between the power of a trial judge 
to extend the time for doing an act and his power to 
extend the term, under the Tennessee law and practice. 
When a motion for a new trial is seasonably made, the 
judge has statutory power, whenever he passes on it, to 
allow time for filing a bill of exceptions or for taking an 
appeal. He can “extend the term’ only when a case is 
on trial and undetermined, and the term expires “on 
account of time and the arrival of the succeeding 
term.” In Mitchell v. Porter, the extension order ap- 
parently provided, as had been customary, that the 
term was “extended for a period of thirty days for all 
purposes,” and the requisite steps were taken within the 
term as thus extended. This was held to be insufficient, 
in that for an effectual extension there had to be an 
order adjourning from day to day or to a day certain. 
Whether the new term could be opened before the “day 
certain” fixed as to the old one was not determined. In 
any event, the appeal was held by the Tennessee Court 
to have been irregularly taken because the term had 
been irregularly extended; and the Supreme Court re- 
fused, without comment, the petition for certiorari to 
review a vital procedural question. All this leads Mr. 
Armstrong to urge a “simple but important procedural 
reform” for his state, by way of a short statute enacting 
that “the time provided for the doing of any act or the 
taking of any proceeding shall not be affected by the 
expiration of a term of court or adjournment, or pre- 
vent the court from doing any act or taking any pro- 
ceeding in any action which has been pending before 
it.” his of course would be substantially the language 
of Rule 6(c) of the Federal Rules of Civil Procedure. 
Despite all that has been said, written and done fo 
“streamlining” the administration of justice, “eternal 
vigilance” as to procedure seems to remain, at least in 
some jurisdictions, the price of assuring opportunity for 
the review of an adverse decision. (Address: Tennessee 
Law Review, 720 West Main Avenue, Knoxville, Ten 
nessee; price for a single copy: 75 cents) . 
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Civil Service—Qualifications for Law Posts in the 


Service of the United States Government—"“The Written 


Federal Attorney Examination”: \fei s of the Bar 
who have it in mind that t sO} day take the 
written cCxaminatior na I aS Iie Legal 
Examining Section ol t United St s Civil Service 


Commission 


ernment, may b na i obtain a 
keep the ¢ s ( imimations 
vhicl iS ont SS ol 7 
Uni sil ( / I \ I] No é 
pages 154 176) by Henry \\ fer yrmerly principal 
attorney for the Board of | ners and no 
chief of the Directive Order S the NWLB. It 
will be recalled that on Septemb Zt 942, more tha! 
13,000 memb s of t] B 0} examination 
conducted by the then Boa | of il Ex niners | 
current article gives tl ) questions 
iven in that tes i ws resting sid 
lg yn the angles questions 
had been de oped it ol g 
lor genera lega mp ) uling 10 
speck kno dy« ) I 1o I sé then 
used in marking 5 lidates a 11SO 
x plained Address: ‘J [ of Chicago La 
Review, 5750 Ellis A ( Illinois; pi 
lor a single Copy 7 


Constitutional Law—Civil Liberties—‘*A Symposium 


on Constitutional Rights in Wartime”: Reflecting its r 
cent policy, the / R levotes its March 
issue almost wholly to a symposium on a single subject 


Vol. 29—No. 3; pages 379-480 [his time the compila 


tion deals with “constit airtime I 
olume contains a if l idab ind provoc i 
tive material, consisting princip the exposition ol 
the views of ento ment omee t (,overnment but 
there is regrettably no representation ol xperien 
ind the practical suggestions o ers who have been 
engaged in the defense and tection of civil liberties 
ind constitutiona ights against t I yachments 
(,overnme! ! i | rt i\ ee! 
iltogether the fa t t] I . syvmposliul 
in view of tl ! nt reé t inv practisin 
lawvers to write on such su ts senses 1n so 
of the articles contributed an ness or silence as 
to the constitutional issues 1 nt ive agitat 
manv lawvers and citi ns I i within 1 
scope ol the subjects t ted | I vent itt 
trenchant rrew rd \ \ss t Tusti Wile B 
Rutledge, the symposium opens th a characteristically 
inimated contribut | P ion of ¢ 
Rights,” by Professo | s R Po of tl 
Harvard Law School This is ncipalls yncerned 
with Henrv Steele Commager'’s ntion, in lect 
last vear i the I S Virginia Maio 
Rul ind Minor Rights Protessor Po 
Sta is idvo ) rt tf ‘ 
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orcement of constitutional restraints tn nd that 
] } | | | 

yisiatures will thereby D made 1 ) us nol O 

ffend against them. Director |. Eds Ho of the 


I BI discusses legislation, ¢ 


HI ( Rights Section of Department of 
lustice, expounds “Civil Rights D \ The Rok 
f the Fed Go nt Frank ( ’ S " 
Assistant to the Attorney General, argues in half of 
federal int tions Freedo | | 
Hom Front kK yn Pearlmar ( 
DE ) SO yr of tl Depart \ ! 


ional Liberties and Statutory Const tol ild 
FE. Holdoegel, District Enforcement At tt OPA 
Des Moines, Iowa, argues the G v ol 
The War Powers and the Emer g Control 


ind the Constitution This t 

lO d S ) da su] ) I! SO 

ns whi rently urged. § 
svi slum ici} no l S t 
Recent Developments of Mart I Paci 


price tor a sin copy: 51.00 


Contracts—“War Procurement—A New Pattern in 


Contracts”—"“The Renegotiation Legislation”: [hi 
March issu of the ¢ ” il R fi S ighly 
S nt ya 1¢ SS un abdove 


Yulia ) d i and i é 
ng s,s Dp n lone D s id 
) | ] ‘ ) SC i y 
ik ) | i s (,0 is 
mn to 
) S S ( S 
' 1S | ) VII the na 
" i s ) normous s ) 
n ) mm pap ineles 
i i = 
) al least »\ I ally 
) [ S »] t and do so la ¢ 


) S ) enegotiatio! I y! 1 ) its 
I i Ss R I 49) itlo \ in led 
I IS 155 ) nagazil is O os 
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Tax and 


Federal 


[rusts for Support—the Stuart Case and Its Aftermath”: 


Federal Taxation—“The Income 


\rticles and notes of substantial usefulness to practi 
yners abound in t \pril issue of t Harvard Lau 
Review Vol. LVII—N 1); present mention is made 
miv ol that cont yuted pages 179-511) under the 
tle above quoted Abraham S. Guterman, of the 
New York Ba I ing of the Supreme Court in 
H ering Vv. Sl i | S. 154 is discussed as one 
ft the fh quent ins s in which “a Supreme Court 
cision whi is sed to have been driven into 
OSE DY reason ) i Speci Statutory enactment 18 
yund to hay scaped complete distinction and to show 
iarkable pers e and lively persistence.” “The 
siuart case, whi sed many earlier decisions and 
is CONLrary ) uling ol | isury Depart 
ent on whicl had been placed,” Is 
ilt with so ) ) taxability to the 
intor Of the ine yf a trust ton support, although 
it Was no eo ) pa d ipon Dy the Supreme 
Court. Alter h icts 1 iftermath” of the decision 
espects pel ips ) s l Live iuthor’s conclusion 
is that Section 13 ) Revenu Act of 1943, in a 
umber of particulars which he points out, “falls short 
{ definitely ¢ sing of the Sf tf case as a factor in 
income taxat yf trusts for support.” The pos 
lities aS to 1 ) I ition throug! litigation are Uus¢ 
! explored Ad ss: Harvard Law Review, Gan 
Hous ( ag Massa S s price ior a 

1) ( CcOp 7 


Federal 
Received for Transfer of Life Interest in Trusts Regarded 
as Proceeds of Sales of Capital Assets And Not Ordinary 


Taxation—What Is Income—Consideration 


Income: Comment on the scope and effects of the 
decisio1 ltl B / ( ) 137 Fed 2nd 
74 Ean \ S C1 tO Was IN the H d Lau Re 

LO} Janua Vo LVII No pa es S82 84). It 
was pointed out t 1 result of the instant case may 
be a loss of ( | for tl Government, Ince the 
uture incon 1 to the ndor under the doc 
trine of the B OO | S.5 ind is in effect not 
ixed to tl he can offset the income with 
xhaustl ( | is SS I however, be 
vartly mad ( it the vendee will pay more 
tor his lite esta yr this reason, and this amount may 
be taxabk is a I » the vendo subyect to the tact 
that Section i Oo Cod nak miiv a part ol that 
rain taxabl \ ss: Harvard Law Review, Gannett 
Hous ( Massachusetts; pris for a single 
cop’ 19 cents 


International Law—"“The Principle of Sovereign 


Equality of States as a Basis for International Organiza- 
tion”: A cogent st of the utmost timeliness was con 
Ni issue of The Yale Lau Journal 
(Vol. 53—No. 2 s 207-220), by Professor 
Kelsen, now of 1 University of ¢ 


Professor of Law at the Univ 


tributed to 
Hans 
ilifornia, formerly 


rsities of Vienna, Cologne, 
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and Prague. Its starting-point is the epoch-marking 
he ld ill Moscow 


Governments of the United 


declaration of the historic conlerence 


last October, in which the 


States, the United Kingdom, the Soviet Union, and 


China, jointly recognized “the necessity of establishing 


at the earliest practicable date a general international 


Organization based on the principle ol the sovercien 


equality of all peace-loving states, and open to mem 


bership by all such states, large and small, for the 


maintenance of international peace and security.” ‘Vhe 
makes 


tion whether the principle ol 


autho1 a challenging examination of the ques 


“sovereign equality” ol 
states (which he expounds as meaning “sovereignty” and 
“equality”) “can be made the basis of an international 


organization ensuring a lasting peace.” The ably 


reasoned thesis of the learned author, which will be 


acclaimed by those who seek a law governed peace, 1S 


that “the establishment of international courts com 


petent to settle disputes by majority vote decisions 


binding upon states not represented in the court is 


actually considered to be compatible with the sov 


ereignty and equality of the states.” He bases this con 
clusion on the ground that submission to the decision 
of an international wibunal is not incompatible with 
sovercignty, for the reason that “judicial decisions ar 
objective and impartial, and that they are not political 
s issued according to the 


decree principle that might 


From 


goes bofere right, which is a negation of law.” 


these premises, Professor Kelsen declares that it is “not 
too optimistic to expect that within the international 
organization to be established, according to the Moscow 
Declaration, for the maintenance of international peac 


and security, a court endowed with compulsory juris 


diction may be instituted”’. He envisions that this, even 


if not combined with a centralized executive powe1 


and a police force, “would constitute the first indis 


pe nsable st p toward 


community.” If 


a real pacification of the interna 


tional such a system of interrelated 


courts of compulsory jurisdiction among nations is 


deemed “incompatible with the ‘sovereign equality ol 


peace-loving states’, Professor Kelsen sees no hope for 


a real improvement of international relations, and bx 
lieves that “‘the peace organized by those states will be 


nothing more than a short armistice between this and 


another world war.” In short, Professor Kelsen urges 


that the ascendancy of law and impartial adjudica 


tion involves no surrender of “sovereignty” to “powel 


politics” or to intrigues between the leaders of nations 


and that trained jurists and lawyers accordingly offer 
in their traditional procedures the formulae for pre 
Ve nting the recurrence of wars. Regardless ol acct ptance 
or re jection of the learned author's well-reasoned con 
read 


clusions, here is a current article which should be 


and pondered by all lawyers and citizens who wish to 
be in a position to make an informed contribution to 
the public discussion of the most momentous issue which 


will follow victory; viz., the form, scope and powers of 
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the post war association of the nations for peace and 
law. (Address: The Yale Law Journal, Box No. 401A, 
Yale Station, New Haven, Connecticut; price for a 


single COPS $1.25) 


Judgments—"Finality of State Court Judgments 
Under the Federal Judicial Code”: At risk of seeming to 
turn back from what is “current”, this department re 
fers to a very practical contribution on the above 


quoted subject, by Sennett Boskey, formerly of the 
Department of Justice, now of the United States Army, 
in the November-December (1943) issue of the Co 
Revieu Vol. XLIII—No. 7; 


1025). ‘The article, of course, deals with the historic pro 


lumbia Lau pages 1002- 
vision now in Section 237 of the Judicial Code, as to the 
jurisdiction of the Supreme Court of the United States 
to review cases coming from the state courts only if 
there has been a “final” judgment or decree. The “shifts 
of emphasis that are a characteristic of any continuously 


developing body of case law” are well waced and an 


notated. In a vital sense, the article brings down nearly 
to date various aspects of Chapter 6 of Robertson and 
Kirham’s “Jurisdiction of the Supreme Court of the 
United States” (1936). For those who have to struggle 
with the confusions and inconsistencies of “finality”, 


the “spade” material is largely here 


Address: Colum 
bia Law Review, Kent Hall, Columbia University, New 


York City; price for a single copy 85 cents). 


Labor Relations Law—The National War Labor 
Board and the Maintenance of Membership Clause”— 
“Validity of War Labor Board Orders of Union Security 
and Compulsory Arbitration Under the War Labor Dis- 
putes Act”: To a request from a reader: An excellent 
discussion of the decided cases and the trends of polic y 
as to the highly controversial ‘‘maintenance of mem 


t} 


bership” device of the National War Labor Board was 
contributed by Marcus Manoff, of the Massachusetts 
and Pennsylvania Bars, to the December (1943) issue 
of the Harvard Law Review (Vol. LVU—No. 3; pages 
183-219). The exposition seems intentionally favorable 
to this contested « xpedient, but any lawyer who is called 
o a client’s course will find the material 
Address: Harvard 


Massachus 


t 


on to advise as 
helpful in coming to conclusions 
Law Review, Gannett House, Cambridge, 
etts; price for single copy: 75 cents). A realistic dis 
cussion of the validity, under the present statute, of 
Wi B directives LOI 
obligatory arbitrations is in the March issue of the 
Kentucky Law Journal (Vol XXXII—No i 


962-294). It is contributed by Revnolds C. Seitz, of the 


““maintenan #f membership” and 


page Ss 


Nebraska Bar, who has been in varying capacities as a 
Professor of Law, Senior Attorney in the Review Divi 
sion of the NLRB, executive for a Chicago daily news 


Available grounds of attack on the validity 


pape f,. ce. 
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of contested orders for “union security” and compulsory 


arbitration are outlined. In all likelihood, there will be 
further judicial decisions as to wartime powers ol the 
NWLB betore this issue of the AMERICAN BAR ASSOCIA 
r1ON JOURNAL is on the desks of its readers; but the fina! 
determination may be for the Supreme Court, and M1 
Seitz’s analysis of validity will be useful meanwhile to 
some lawyers who are still perplexed as to what they 

(Address Kentucky 
law Journal, Lexington, Kentucky; price for a single 


copy: $1.00). 


should advise their clients to do 


Labor Relations Law—‘Is the Fair Labor Standards 
Act Fairly Construed?”: Questions which arise in the 
minds of many lawyers, when clients who have acted 
in good faith and under careful advice find themselves 
harassed by harsh and unforseen interpretations and 
demands pressed by inspectors from the Wage and Hou 
Division of the United States Department of Labor, 
are usetully brought together by Joseph V. Lane, of the 
New York Bar, in the March issue of the Fordham Lau 
Review (Vol. XILII—No. 1; pages 60-74 Ihe author's 
conclusion from the many decisions analyzed is that 


“The Fair Labor Standards Act should be 


liberally 
construed to give effect to its humanitarian purposes 
and to insure to employees full payment for the ove 
time prescribed, but we see no reason whatever for 
brushing aside some of the fundamental principles of 
law and equity for the benefit of litigious employees 
whose overtime has been fully paid.”” Mr. Lane main 
tains that “the courts have been unnecessarily unfair’ 
in upholding extreme applications, and that various 
disputed questions as to coverage, settlements, etc., “will 
not be set at rest until the Supreme Court speaks.” (Ad- 
dress: Fordham Law Review, 302 Broadway, New York 


City; price for a single copy: $1.00). 


Medical Jurisprudence—Mental Disorders As Affect- 
ing Contractual and Testamentary Capacity—“Proof of 
Mental Incompetency and the Unexpressed Major 
Premise”: Ihe disposition of the law reviews to delve 
into realms of psychiatric research and the lore of medi 
cal jurisprudence, for the development of material ex- 
ceedingly usetul for many practitioners, is instanced in 
the March issue of The Yale Law Journal (Vol. 53 
No. 2; pages 271-311). Milton D. Green, Acting Dean 
and Professor of Law at the University of Colorado, has 
put together a most interesting monograph on the sub 
ject above-quoted, insofar as it affects contractual and 
testamentary capacity. Attention is arrested by his start 
ing point that “There is probably no individual alive 
who conforms to the requirements of complete nor 
mality.”” The types of mental disorders, the judicial 
standards or tests of incapacity to make a binding agree 


(Continued on page 359) 
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BOOK REVIEWS 


OUNG Offenders, by A. M. Carr-Sanders, Het 
mann Mannheim, and E. C. Rhodes. 1944. New 
York The MacMillan Company. Pp. X, 168. 
$1.75.—This brief inquiry into juvenile delinquency 
is a highly valuable and compact statement of the 
situation in London and certain provincial cities ol 


England just prior to the outbreak of war. 


ies not so much in the facts which it presents, for they 


ire limited to the deductions from the study of only 


but rather in 


was conducted. 


some 1953 boys, the methods by which 


he study 


The enterprise and the report represent cooperative 


scholarship and research, 


skill 


sional quality w 


combining expert statistical 


and criminological knowledge. It is this profes- 


th its attendant caution in procedure 


ind conclusions which differentiate this investigation 


rom many previous, more O1 less amateurish, attempts. 


Sull, in its resultant conclusions it differs only slightly 


] ] 


from what we already knew or at least suspected; for 


that a larg 


xample, proportion of delinquents belong 
o quite ordinary families, in which health of parents 
is normal, with normal habits and attitudes toward then 
Yet the inv 


that ill-health and irregular parental habits may con- 


children stigators do not overlook the fact 


tribute to juvenile d linquency. 


The data seem to indicate a somewhat higher rate 


of friction between parents of delinquents, and also 
variation towards either harshness or indulgence. Hence 


the conclusion that “the chance of a delinquent com- 


ing from a home with a disturbed home atmosphere 


is three or four times as great as the chance of a de- 


linquent coming from a home with normal atmosphere.” 


Since many of the same conditions (such as overcrowd- 
father’s 
1970 


is a “control group,” the authors 


ing, mother’s employment, regularity of em- 


ployment) obtained in homes of _ the non-de- 


linguent bovs studied 


refuse to recognize them as a direct cause ol delinquency 


More significant was the fact that church attendance 


and interest, membership in clubs, or leisure interests, 


or school records onduct or attainment were lowe! 


for the delinquents. Even more significant the fact that 


the majority of offenses were committed “in company,” 


i.e. in gangs, and one-third of them during “periods of 


darkness when the boy should be under the care of his 


parents O1 cuardians.” 
The conclusions and recommendations derived from 


elaborate statistical study need not disap 


this rather 
point the reader. They confirm a good many previous 


analyses: for example, that juvenile delinquency was 


really on the increase in England up to 1938, the ter- 
minal point of th study; that there is no one single 
authoritative explanation or cause for delinquency; 


method is not adapted to 


that “the purely statistical 
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Its value 


detect what may well be part of the explanation of in 


creases and decreases, namely broad sociological! 
changes.”” It is quite probable that more precise con 
clusions might have been reached had the origina! 
project to include psychological factors been carried 
out. But the onset of war prevented that, as well as 
publication of the report as a government document. 
Ihe chief formal recommendation is that “‘statistica] 
research into juvenile delinquency should be regula 
and systematic and not episodic’; and that the im 
portance of continuous quantitative investigation ol 
methods of treatment of juvenile delinquents should be 
stressed rather than mere factors of suspected “caus 
ality."” Not the least value of this report lies in its two 
excellent summarizing chapters on previous investiga 
tions of the subject covering a century and a quarter, 
and on trends in the incidence of juvenile delinquency 
ARTHUR J lopp 


Chicago 


Lawful Action of State Military Forces, by Edmund 
Rufhin Beckwith, James G. Holland, George W. Bacon 
and Joseph W. McGovern. 1944. New York: Random 
House. Pp. xviii, 216. Paper $1.50; cloth, with 32-page 


2 


supplement, $3.—This is in many respects a remarkable 


contribution to a field of law not heretofore syste 
matically surveyed. Its loreword is written by Hugh A, 
Drum, Lieutenant General, U.S.A. (retired), who says, 
“This is the pioneer work in its field.” 

that field, he 


men of state forces and to state officials charged with 


Of its value in says: “To officers and 
the making of military policy, I commend this book 
as a reliable source of information regarding the grave 
duty and the noble privilege which are especially theirs 
when their services are needed to maintain order, re 
store tranquility and preserve the liberties of th 
people.” 

Now that we are sending into three great theatres ol 
conflict all men capable of military service abroad—in 
the Army, the Navy, and Marine Corps, the importance 
of this book to those who serve in the state military 
forces and to the law enforcement authorities, must be 
self-evident. 

In the opening paragraph of its introduction, it is 
said, “This book is concerned with the citizen-soldie: 
of a state when in time of public peril he is called upon 
to pertorm military duties at home in the midst ol 
his own people.” 

Of special interest is the chapter dealing with action 
of state troops against enemy forces. Illustration of the 
importance of that service is the action of Great Britain 


(Continued on page 358) 
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Frank J. Hogan 


S we go to press, news comes of the death of Frank J. 
Hogan. An account of his brilliant career and of 
his memorable service to the Association in many 

capacities, including that of President, will appear in a 
subsequent issue. We record now only our sorrow and 


sense of loss at his passing. 


Frank Hogan’s life was within the pattern of the 
a 
American tradition. From humble beginnings he rose by 


his own efforts to leadership at the Bar. 


He had character and courage, an incisive mind and 
a comprehensive knowledge both of substantive law and 
of procedure. With indefatigable energy he thoroughly; 
prepared his cases. He had the gift of clarity and a pro- 
found knowledge of human nature. He was an excellent 
raconteur. When the occasion demanded he could flash 
his scintillating wit, but ordinarily he used a playful 
humor and his manner was almost boyish. He was simple 
and modest. He possessed the power of unforced and 
moving eloquence. These qualities made him one of the 


really great trial lawyers of his time. 


He was entirely unspoiled by success—by the abundant 
material rewards and outstanding professional reputation 
that were his. He was lavish with his hospitality and gen- 
erous almost to a fault. He had a genius for friendship 
and inspired affection in those with whom he was associ- 
ated. He numbered among his intimates not only many 
of the nation’s great, but multitudes in all walks of life, 
for he never lost the common touch. To them all he was 
“Frank.” It would have seemed an affectation to call him 
anything else. 


Those who knew Frank Hogan best can well believe 
that when he passed over all the trumpets sounded for 
him on the other side. 
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Law and the Recurrence of 


World War 


E, the lawyers of America, together with our 
brothers throughout the world, and especially 
including those in occupied countries who must 
for the moment be silent, bear the prime responsibility of 


doing all we can to make a World War III impossible. 
That is because there will either be a reign of peace 
based on law and justice or there will be anarchy and war. 
To institute the reign of adjudication under law is a 
sacred duty of lawyers, just as if the world were threatened 
with bubonic plague, humanity would look and appeal 


to the medical profession. 


Many of our members are in the Armed Forces and 
- 77 1 
many are in front battle lines. Our older members have 


| 
sons and relatives in combat posts. 


Many of our sons are married and have their own 
children. We and they are determined that history shall 
not repeat its dreadful cycle within another quarter 
century. We are determined that another generation shall 
not be tortured or destroyed in a holocaust which might 


be Armageddon for mankind. 


In the face of such a terrific panorama we may wonder 
if we can really grasp the controls of Destiny. Remember 
" ] 1 
Spencer—the utmost you can do is of infinitesimal value 


but that you do it is of infinite importance. 


Your postman has brought you “The International 
Law of the Future.” We sent that to you not as the last 
uld find 


word but as the best introductory statement we c 


anywnere. 


Now we want you to express your views. Criticisms 
will be most helpful, and no outspoken view can be too 
sharp. Our ideal would be that every member of the 
American Bar Association expresses his convictions. The 
Association’s representative new Committee, created by 
the House of Delegates, to study and report as to the 
many proposals for post-war organization of the nations 
for peace and law, greatly needs the guidance of such an 
expression of views. 

We intend also to use space in the JouRNAL to provide 
a forum in which we shall reprint informative letters or 
excerpts from them. 

Lawyers will naturally concern themselves chiefly with 
the steps to establish international law, orderly processes 
of adjudication, impartial tribunals for those purposes. 
Our selections of and from letters will stress those ob- 
jectives. 

Under our republican form of government, that is the 


democratic way to strive, in the face of difficult and 
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EDITORIALS 


tangled world-wide problems, towards a true community 
»f views. 

But if that can be achieved, if honest agencies and 
procedures can be established, then will follow, as the 
day the night, an honest cooperation of the nations for 


peace and law. 


The Question Period 


HE contrast between British Cabinet government 

and our constitutional system under which, to a 

measurable extent, power is divided between the legis- 
ative and executive branches has been recently dramatized 
both here and in Britain. Congress overrides the Presi- 
dent’s veto of a major tax bill and his tenure of office is 
inaffected. The House of Commons puts the pay of 
women school teachers on a parity with that of men and 
is forced, by the Prime Minister’s threat to resign, to 
rescind its action. 
The respective merits of the 


debated. Many thoughtful students hold the view that 


two plans have been long 


each is uniquely suited to the country in which it exists. 

It is too frequently assumed, however, that if we ad- 
here to our separation of powers we must necessarily fore- 
go all the advantages of the procedure followed in the 
House of Commons. 

Next to an important speech by the Prime Minister 
or one of his colleagues nothing so closely focuses upon 
the House the attention of the country as the Question 
Period during which Cabinet Ministers attempt to answer 
inquiries propounded by members. 

Additional advantages of such a practice in Congress 
are pointed out elsewhere in this issue in a discussion of 
a plan offered by Representative Kefauver of Tennessee. 

Mr. Kefauver’s proposal is a modest one. It does not 
necessitate a constitutional amendment. It does not give 
Cabinet members a seat in either House of Congress. 
They and the heads of independent departments will 
merely be invited to attend the House of Representatives 
and answer questions. 

There are adequate safeguards against abuse. Not 
more than two hours may be consumed. One half of this 
time will be devoted to the answering of written questions. 
These must be approved in advance by the Committee 
on Rules and by the committee having charge of the sub- 
ject under discussion. The other half is allotted to oral 
questions, the time being under the equal control of the 
chairman and ranking minority member of the committee 
in charge. 

This practice would be inaugurated by merely amend- 
ing the rules of the House. If it is not helpful it may 
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easily be abandoned. If it is found advantageous, perhaps 
it might be extended. 

In any event the plan seems worth trying. Indeed, its 
obvious benefits, its non-partisan character, its simplicity 
and the ease with which it may be adopted suggest that 
our government may be susceptible of other betterments 
which would improve its superstructure without weaken- 


ing its foundation. 


Overshooting the Mark 
INCE the days of Dickens few have been so tem- 


erarious as to deny the truth of the dictum that 
justice delayed is justice denied. Yet it is conceiv- 
able that Jarndyce v. Jarndyce may have its antithesis. 

Some United States District Judges set cases for trial 
as soon as suit is filed—the setting being fixed before the 
case is at issue and occasionally even before service is had. 
So imminent is the approaching trial after issue made, 
that sufficient time is not afforded for the operation of the 
pretrial provisions of the Federal Rules of Civil Pro- 
cedure—such as the propounding of interrogatories, the 
production of documents and the taking of depositions. 

Presumably trial would be postponed if a showing were 
made that these steps were necessary and that additional 
time was required to enable them to be taken. The Rules, 
however, contemplated no such showing. Both parties 
are entitled to proceed under these provisions as a matter 
of right. A trial on the merits is not a summary proceed- 
ing. One of the fundamental innovations of the present 
practice is a right given to either party to require in 
advance a full disclosure of his adversary’s case. 

Either plaintiff or defendant may be seriously prejudiced 
if opportunity to assert this right is not afforded. 

The tendency is to limit the granting of bills of par- 
ticulars on the ground that the same information may be 
obtained by interrogatories or pretrial depositions. If there 
is not time for these, a defendant may conceal his real 
defense under the permitted generality of his answer. 
The plaintiff can not only avoid specificity in stating 
his cause of action, but may formulate and prepare his 
pretrial plans before filing suit. If he does this, he may 
not infrequently have a real advantage of the defendant, 
who may have to make his investigation and prepare his 
defense after suit is instituted. 

The Advisory Committee believed that one of the 
chief advantages of the proposed rules was the oppor- 
tunity given for requiring full pretrial disclosure. The 
Supreme Court has sanctioned this view. The desire of 
trial judges to earn the reputation for keeping their 
dockets current, or more than current, should not deprive 
litigants of this basic benefit of the new procedure. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Federal Statutes — National Labor Relations Act — 
Interpretation of “Employee” Election of Bargaining 
Representative — Refusal to Bargain Collectively 


The relations of newspaper publishers and newsboys are those 
of employer and employee within the meaning of the National 
Labor Relations Act as to those who give full time to the sale of 
newspapers on city streets in prescribed localities, whose activities 
are supervised and directed, and whose compensation is virtually 
controlled by the publisher. 

The decision of questions of fact in proceedings before the 
National Labor Relations Board is primarily for the Board. 
“Hence, in reviewing the Board’s ultimate conclusion it is not 
the court’s function to substitute its own inferences of fact for 
the Board’s, when the latter have support in the record.” 


National Labor Relations Board vy. Hearst Publica 
tions (and other cases) 88 L. ed. Adv. Ops. 824; 64 
Sup. Ct. Rep. 851; U.S. Law Week 4315. (Nos. 336-339, 
\pril 24, 1944.) 


(pai ticularly those who 


argued February 8 and 9, decided 


Newsboys in Los Angeles 


peddled their papers from fixed locations on the city 
streets) became members of labor unions. Claiming to 
be “employees” of certain incorporated newspaper pub- 
lishers, one of the locals of the newsboys’ union filed 
petitions with the National Labor Relations Board, 
against four newspaper corporations, to ascertain and 
certify their status as employees of the newspaper com- 
panies and order an election for a bargaining repre 
sentative. 

Che petitions were consolidated and heard; the Board 
found that the full-time newsboys were employees of the 
publishing companies, that questions affecting com- 
panies concerning employees had arisen, an election 


hose elections, the Los Angeles 


was ordered, and at t 
Newsboys Local Industrial Union No. 75 was chosen 
as bargaining representative, and certified. The news 
paper publishing companies refused to bargain with it. 
Proceedings were instituted under the applicable provi- 
sions of the National Labor Relations Act and the pub 
lishers were found to have violated Sections 8(1) to 
8(5) of the Act. They were ordered to cease and desist 
from those violations and were ordered to bargain col 
lectively with the union. 

Ihe newspapers filed petition to review and annul 
the order, and the Board filed petition for enforcement. 

The Circuit Court of App als, Ninth Circuit, (one 
judge dissenting) set aside the Board’s order and held 
that the newsboys were not employees, under the mean- 
ing of the Act. 

Certiorari was allowed and the decision of the lower 


court was reversed and the cases remanded. 


*AssisTED by JaMes L. Homire and Mark H. JOHNSON (tax case 
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(he opinion of the Court was delivered by Mi 
Justice RutLepce. The findings of the Board are pains 


takingly reviewed. They disclose the extent to which 


the newsboys’ activities have been organized and ex 


panded, the close coordination of effort betwee 


| 


publishers and newsboys, and the degree of control 


which each of these cooperating elements do and must 
in the nature of the enterprise influence and contro] 
the activities of the other. New and strange names of 


those engaged in the distribution of newspapers are 


listed and defined. A tew excerpts from the opinion will 


illustrate how complex is the organization of that 


business. 
The newsboys work under varying terms and conditions 
They may be “bootjackers,” selling to the general public 
at places other than established corners, or they may sel 
at fixed “spots.” They may sell only casually or part-time 


or full-time; and they may be employed regularly and con 


tinuously or only temporarily. The units which the Board 


determined to be appropriate are composed of those who 


sell full-time at established spots Dhose vendors mis 
named boys, are generally mature men, dependent upon 
the proceeds of their sales for their sustenance and fre 


quently supporters of families. Working thus as news 


vendors on a regula basis, often for 


number of years 
they form a stable group with relatively little turnover 
in contrast to schoolboys and others who sell as boot 
jackers, temporary and casual distributors 

As to the activities of and control exercised by the 


> 


publishers, Mr. Justice RUTLEDGE says 
Over-all circulation and distribution of the papers are 
under the general supervision of circulation managers 


Sut for purposes of street distribution each paper has 


divided metropolitan Los Angeles into geographic districts 


Each district is under the direct and close supervision of a 
district manager. His function in the chanics of distribu 
tion is to supply the newsboys in his district h papers 
which he obtains from the publish to turn over to 
the publisher the receipts which he lects from their 


sales, either directly or with the assistance of “checkmen 


or “main spot” boys. The latter, stationed at the important 


corners or “spots” in the district, are newsboys who, among 
other things, receive delivery of the papers, redistribute 
them to other newsboys stationed at less important corners 
ind collect receipts from their sal 

As to the compensation of the newsboys, it is said 


t } ] 
sts in the difference 


The newsboys’ compensation cons 


between the prices at which they sell the papers and the 
prices they pay for them. The former are fixed by the pub 


lishers and the latter are fixed either by the publishers or 


in the case of the News, by the dist: In practice 


the newsboys receive their papers on credit Not only 
is the “profit” per paper thus effectively fixed by the pub 
lisher, but substantial control of the newsboys’ total “take 
home” can be effected through the ability to designate their 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


sales areas and the power to determine the number of 
papers allocated to ea While as a practical matter this 
power is not exercised fully, the newsboys’ “right’ to de- 
ide how many papers they will take is also not absolute. 
In practice, the Board found, they cannot determine the 
size of their established order without the cooperation of 
he district manager. And often the number of papers they 
must take is determined unilaterally by the district man- 


igers. 


The findings of Board as to the re lationship of 


newspapers and the newsboys is pointed out: 


In this pattern employment the Board found that 


the newsboys are an integral part of the publishers’ dis 


ribution system and circulation organization. And the 


ecord discloses that the newsboys and checkmen feel they 


re employees of the papers and respondents’ supervisory 
mployees, if not respondents themselves, regard them 
S such 

The contentions of the publishers as to the relation- 


ip is stated as follows 


In addition to que yning the sufficiency of the evidence 


» sustain these findings, respondents point to a number 


} 


4 other attributes characterizing their relationship with 


} 


1e newsboys and urge that on the entire record the latte 


innot be considered their employees. They base this con- 
clusion on the argun ent that by common-law standards 


he extent of their control and direction of the newsboys’ 


working activities creates no more than an “independent 
ontractor” relationship and that common-law standards 
determine the employee relationship under the Act. 


They further urge that the Board's selection of a collective 
bargaining unit is neither appropriate nor supported by 


substantial evidence 


Mr. Justice Rt 


LepGeE then takes up in order the 


questions of law and fact here involved. He says: 


The principal question is whether the newsboys are 
‘employees.” Because Congress did not explicitly define 
the term, respondents say its meaning must be determined 
by reference to common-law standards. In their view 
common-law standards” are those the courts have applied 
in distinguishing between “employees” and “independent 


contractors” when working out various problems unrelated 
to the Wagner Act’s purposes and provisions. 


The argument assumes that there is some simple, uni 


form and easily applicable test which the courts have used, 
in dealing with such problems, to determine whether per- 
sons doing work for others fall in one class or the other. 
Unfortunately this is not true. Only by a long and tortu 


ous history was the simple formulation worked out which 


has been stated most frequently as “the test” for deciding 
whether one who hires another is responsible in tort for 
his wrongdoing. But this formula has been by no means 
exclusively controlling in the solution of other problems. 
And its simplicity has been illusory because it is more 
largely simplicity of formulation than of application. 


Coming then to the concrete question involved, Mr. 
Justice RUTLEDGE says 


Whether, give ntended national uniformity, the 


term “employee ncludes such workers as these newsboys 
must be answered primarily from the history, terms and 
purposes of the | tion. The word “is not treated by 
Congress as a word of art having a definite meaning Pa 
Rather “it takes color from its surroundings ; [in] 
the statute where it appears ind derives meaning 
from the contex f that statute, which “must be read in 
the light of the hief to be corrected and the end to 


be attained.’ 
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Congress on the one hand, was not thinking solely of 
the immediate technical telation of employer and em 
ployee. It had in mind at least some other persons than 
those standing in the proximate legal relation of employee 
to the particular employer involved in the labor dispute. 


Congress was not seeking to solve the nationally harass 
ing problems with which the statute deals by solutions 
only partially effective. It rather sought to find a broad 
solution, one that would bring industrial peace by substitut 
ing, so far as its power could reach, the rights of workers to 
self-organization and collective bargaining for the indus 
trial strife which prevails where these rights are not 
effectively established. 

The Act, as its first section states, was designed to avert 
the “substantial obstructions to the free flow of com- 
merce” which result from “strikes and other forms of 
industrial strife or unrest” by eliminating the causes of 
that unrest. It is premised on explicit findings that strikes 
and industrial strife themselves result in large measure 
from the refusal of employers to bargain collectively and 
the inability of individual workers to bargain successfully 
for improvements in their “wages, hours or other working 
conditions” with employers who are “organized in the 
corporate or other forms of ownership association.” Hence 
the avowed and interrelated purposes of the Act are to 
encourage collective bargaining and to remedy the indi 
vidual worker's inequality of bargaining power by “pro 
tecting the exercise . . . of full freedom of association, 
self-organization, and designation of representatives of 
their own choosing, for the purpose of negotiating the 
terms and conditions of their employment or other mutual 
aid or protection.” 

* . * 

It is not necessary in this case to make a completely 
definitive limitation around the term “employee.” That 
task has been assigned primarily to the agency created by 
Congress to administer the Act. Determination of “where 
all the conditions of the relation require protection” in 
volves inquiries for the Board charged with this duty. 


In making that body's determinations as to the facts in 
these matters conclusive, if supported by evidence, Con 
gress entrusted to it primarily the decision whether the 
evidence establishes the material facts. Hence in reviewing 
the Board's ultimate conclusions, it is not the court’s func 
tion to substitute its own inferences of fact for the Board's, 
when the latter have support in the record. 


In this case the Board found that the designated news 
boys work continuously and regularly, rely upon their 
earnings for the support of themselves and their families, 
and have their total wages influenced in large measure by 
the publishers who dictate their buying and selling prices, 
fix their markets and control their supply of papers. Their 
hours of work and their efforts on the job are supervised 
and to some extent prescribed by the publishers or their 
agents. Much of their sales equipment and advertising 
materials is furnished by the publishers with the intention 
that it be used for the publisher's benefit. Stating that 
“the primary consideration in the determination of the 
applicability of the statutory definition is whether effectu 
ation of the declared policy and purposes of the Act com 
prehend securing to the individual the rights guaranteed 
and protection afforded by the Act,” the Board concluded 
that the newsboys are employees. The record sustains the 
Board's findings and there is ample basis in the law for 
its conclusion. 
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lowed Mitchell was 


] 


irraigned eight days after the 
itements were ma Duri 


ing that pe riod he was held 


custody thi yugh lesire to aid police to clear up 


irtvy housebreakings, t booty from which was found 
his home That detention was declared illegal 
the consequer of this illegality, Mr. Justice 
ANKFURTER Says 
But in any ever t llegality of Mitchell's detention 
es not retroacti' nge the circumstances under 
hich he made the disclosures These, we have seen, 
ere not elicited thro legality Their admission 
erefore, would not se by the Government of the 
ts of wrongdoir | s officers. Being relevant, they 
uuld be excluded o1 iS a punitive measure against 
nrelated wrongdoi1 the police. Our duty in shaping 
les of evidence relates to the propriety of admitting 
lence This po ! I to be used as an indirect mode 
f disciplin n 
Mr. Justice Dovucias and Mr. Justice RUTLEDG 


ncurred in the res 


Mr. Justice Murpny dissented without opinion 

Mr. Justice Reep filed a separate opinion concurring 
the result. In that opinion he savs 

As I understand \ v. Us States, 318 U. S 

2, as explained by tl Court's opinion of today, the 
[cNa rule is tl ] there has been illegal detention 

a prisoner, joined with other circumstances which are 
leemed by this Court to be contrary to proper conduct 
f federal prosecutior confession will not be admitted 
Further, this ref Imission is required even though 

detention pl ! ict do not together amount to 

luress or coercion 

In my view deter n without commitment is only one 
factor for cor ler reaching a conclusion as to 
vhether or not sion is voluntary The juristic 
heory under wl nfession should be admitted o1 
barred is bottomed on tl testimonial trustworthiness of 
the confession ssion is freely made without 
nducement or met Imissible If otherwise made 
t is not, for if br t about by false promises o1 real 
hreats, it has no 1 t as proper proof of guilt 

\s the present 1 shows no evidence of such coercion 
I concur in 

[he case was argued by Mr. Solicitor General Fahy 
x the United Stat nd by Mr. James J. Laughlin fon 

\itchell 


Criminal Law—Confessions of Guilt—Prolonged 
Confinement and Interrogation 

A confession of guilt freely and voluntarily made without 

ympulsion or inducement may be received in evidence, but if 
the law enforcement authorities hold the accused in confinement 
for an unreasonable period of time and submit them to long 
continued interrogation without opportunity to be arraigned, to 
consult with counsel, and to give bail, the jury should be in- 
structed to disregard the confessions. 


{shcraft nd VW f \ Tennessee RR | ed Ady 
Ons. 858: 64 Sun. Cr. Re p 921: U. S. Law Week 4345 
No. 391, argued February 28, decided May 1, 1944) 

The lifeless bod f Mrs. Ashcraft, of Memphis, 


near her automobile on a lonely 


lennesse was 
oad. Ther 


1 
»>Mave caused Nn 


nds found on her head sufficient 
A Ne 9TO Was indicted in the 


state court and found guiltv of her murder. Mrs. Ash 


ift’s husbanc harged with hav 


> 
f 


Junr, 1944 \ 0 


ing hired Ware, the Negro, to commit the murdet 
He was tried jointly with Ware and convicted as an 
accessory before the fact. Both were sentenced to ninety 
nine years in the state penitentiary. The Supreme Court 
of Tennessee affirmed the convictions. Certiorari was 
allowed and the Supreme Court of the United States 
reversed the conviction and remanded the case to the 
Supreme Court of Tennessee for further proceedings 

The opinion of the Court was delivered by M) 
Justice Black. He first states the contentions of the 
Government and the accused. The opinion points out 


that in their application for certiorari the accused 
urged that the alleged confessions used at the trial had 
been obtained from them in violation of the Fourteenth 
Amendment and that “solely and alone” on the basis 
of these confessions they had been convicted. It is 
further stated that on the argument before the Supreme 
Court of the United States, Tennessee's legal rep 
resentatives conceded that the convictions could not 
be sustained without the confessions, but defended 
their use upon the ground that they were not com 
pelled, but were “freely and voluntarily made.” This 
issue of fact was submitted to the jury with instruc 
tions by the trial court hereinafter referred to. In 
sustaining the convictions, one judge dissenting, the 
state supreme court pointed out that “The trial judge 
... held... he could not say that the confessions were 
not voluntarily made and, therefore, permitted them 
to go to the jury,” and to declare that it, likewise, was 
“unable to say that the confessions were not freely and 
voluntarily made.” 

rhe opinion sets out the charge of the trial judge 
as follows 

“IT further charge you that if verbal or written statements 

made by the defendants freely and voluntarily and with 

out fear of punishment or hope of reward, have been 

proved to you in this case, you may take them into con 

sideration with all of the other facts and circumstances in 

the case In statements made at the time of the arrest 
you may take into consideration the condition of the 
minds of the prisoners owing to their arrest and whether 
they were influenced by motives of hope or fear, to make 
the statements. Such a statement is competent evidence 
against the defendant who makes it and is not competent 
evidence against the other defendant You cannot con 
sider it for any purpose against the other defendant 


“It is his |Ware’s] further theory that he was induced 
by the fear of violence at the hands of a mob and by 
fear of the officers of the law to confess his guilt of the 
crime charged against him, but that such confession was 
false and that he had nothing whatsoever to do with, and 
no knowledge of the alleged crime. If vou believe the 
theory of the defendant, Ware, it is your duty to 


acquit him.” 
* . . 


what the proof may show you, if anything, that the 
defendants have said against themselves, the law presumes 
to be true, but anything the defendants have said in their 
own behalf, you are not obliged to believe 
Mr. Justice BLACK, continuing, says: 
rhis treatment of the confessions by the two state 
courts, the manner of the confessions’ submission to the 
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jury, and the emphasis upon the great weight to be given 
confessions make all the more important the kind of 
independent examination” of petitioners’ claims which 


in any event, we are bound to make. ... Our duty to 
make that examination could not have been “foreclosed 
bv the finding of a court, or the verdict of a jury, o1 
both.” We proceed therefore to consider the evidence 


relating to the circumstances out of which the alleged 

confessions came 

The opinion then takes up detailed examination of 
the record evidence, first, as to Ashcraft. Condensing 
the careful review of the evidence set forth in the 
opinion, it may be summarized as follows: Ashcraft 
was born on an Arkansas farm. He finally gravitated 
into construction work, becoming a skilled dragline and 
steam shovel operator. As to the married life of the 
accused and his murdered wife, it was pointed out in 
the opinion that the Supreme Court of Tennessee 
found ‘‘nothing to show but that the home life of Ash 
craft and the deceased was pleasant and happy.” It is 
noted that the officers first talked to Ashcraft on the 
evening of the day of his wife’s murder as he was coming 
home from work. Informed of the tragedy, he was 
taken to an undertaking establishment and identified 
her body and from there was taken to the county jail 
and conferred with officers until about 2 A. M. No 
clues of ultimate value came from this conference, but 
it did result in the officers’ holding and interrogating 
the Ashcrafts’ maid and several of her friends. During 
the following week the officers made extensive investiga 
tions in the Ashcraft’s neighborhood and elsewhere, 
but without avail. Finally the officers came to Ashcraft’s 
home and took him into custody on Saturday evening 
and put him in a room on the fifth floor of the county 
jail which was equipped with all sorts of crime and 
detective devices, fingerprint outfit, cameras, high 
powered lights, and other devices used by a homicide 
investigating Office. Ashcraft was placed at a table 
with a light over his head. There he was questioned 
until the following Monday morning without ever 
leaving the homicide room. He was examined by the 
officers “in relays,” because, as the officers testified, they 
became so tired that they were compelled to rest, but 
from 7:00 o'clock Saturday evening until 9:30 Monday 
morning, Ashcraft had no rest except perhaps for a 
single five minute respite. 

Che opinion indicates that as to what else happened 
in that room during that thirty-six hours of secret ex 
amination, the testimony “follows the usual pattern and 
is in hopeless conflict.” Of this examination and the 
resulting alleged convictions, Mr. Justice BLACK says: 

Our conclusion is that if Ashcraft made a confession it 

was not voluntary but compelled. We reach this conclusion 

from facts which are not in dispute at all. Ashcraft, a 

citizen of excellent reputation, was taken into custody by 

police officers. Ten days’ examination of the Ashcrafts’ 
maid, and of several others, in jail where they were held, 
had revealed nothing whatever against Ashcraft Inquiries 
among his neighbors and business associates likewise had 
failed to unearth one single tangible clue pointing to his 
guilt. For thirty-six hours after Ashcraft’s seizure during 
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which period he was held incommunicado, without sleey 
or rest, relays of officers, experienced investigators, an 
highly trained lawyers questioned him without respite 
From the beginning of the questioning at 7 o'clock or 
Saturday evening until 6 o’clock on Monday mornin 
Ashcraft denied that he had anything to do with the 
murder of his wife And at a hearing before a magistrat 
about 8:30 Monday morning Ashcraft pleaded not guilty t 
the charge of murder which the officers had sought to make 


him confess during the previous thirty-six hours 


We think a situation such as that here shown by uncon 
tradicted evidence is so inherently coercive th its very 
existence is irreconcilable with the possession of mental 
freedom by a lone suspect igainst whon ts full coercive 
force is brought to bear. It is inconceivable that any court 
of justice in the land, conducted as our courts are, open 
to the public, would permit prosecutors serving in relays 
to keep a defendant witness under continuous cross-exam 
ination for thirty-six hours without rest or sleep in ar 
effort to extract a “voluntary” confession. Nor can we 
consistently with Constitutional due process of law, hold 
voluntary a confession where prosecutors do the same thing 
away from the restraining influences of a publ’c trial in an 


open court room 

The Constitution of the United States stands as a bar 
against the conviction of any individual in an American 
court by means of a coerced confession 
Next the testimony is examined as to tl Negro, 

Ware. It is shown that the conviction was on the 
theory that Ashcraft had hired Ware to perform the 
murder. Ware’s conviction was sustained by the Tennes 
see court on the assumption that Ashcraft’s confession 
was properly admitted and his conviction valid. The 
position of the state’s representatives on the argument 
in the Supreme Court was manifested, but they re 
quested that if Ashcraft’s conviction were reversed, 
Ware’s should be reversed also. In the concluding 
paragraph of the opinion of the Court, Mr. Justice 
BLACK says: 

In disposing of cases before us it is our responsibility 
to make such disposition as justice may require. “And in 
determining what justice does require, the Court is bound 
to consider any change, either in fact or in law, which 


has supervened since the judgment was entered \p 
plication of this guiding principle to the case at hand 
requires that we send Ware’s case back to the Tennessee 
Supreme Court. Should that Court in passing on Ware's 
conviction in the light of our ruling as to Ashcraft adopt 
the State Attorney General's view and reverse the con- 
viction there then would be no occasion for our passing on 


the federal question here raised by Ware. Under these 


circumstances we vacate the judgment of the Tennessee 


Supreme Court afirming Ware's conviction, and 


remand 
his case to that court for further proceedings 
The judgment affirming Ashcraft’s conviction is reversed 
and the cause is remanded to the Supreme Court of 
Tennessee for proceedings not inconsistent with this 
opinion 
Mr. Justice JACKson filed a dissenting opinion in 
which Mr. Justice Roperts and Mr. Justice FRANK 
FURTER joined. The basis of the dissent appears from 


the following excerpts 


A sovereign state is now before us, summoned on the 
charge that it has obtained convictions by methods so 
unfair that a federal court must set aside what the state 
courts have done. Heretofore the state has had the benefit 
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a presumption of regularity and legality. A confession 


ide by one in custody heretofore has been admissible 
evidence unless it was proved and found that it was 
btained by pressures so strong that it was in fact in- 


‘luntarily made, that the individual will of the particular 


onfessor had been overcome by torture, mob violence, 
fraud, trickery, threats, or promises. Even where there 
is excess and abuse of power on the part of officers, 

state still was entitled to use the confession if upon 
xamination of the whole evidence it was found to negative 
he view that the accused had “so lost his freedom 


f action that the statements made were not his but were 
result of the deprivation of his free choice to admit, 


to deny, or to refuse to answer.” 


the 
has con 


ese issues of fact. 


In determining respect for 


vereign character of the several states always 
weight to findings of fact 
gone back of 
whether the 


or have not 


trained this Court to give great 
While we 
determinations to 


Four é 


close cases the 


sometimes 
make 


Amendment have 


state courts. have 


it¢ court sure 


iaranties of the enth 


en violated, in decisions of state courts 


ive often been sufficient to tip the scales in favor of 
fhrmance 


[t is pointed out that in the present decision the 


uirt declines to follow “these well-established prin 
ples.” Mr. Justice JACKSON points out that the case 
s not come from a lower federal court over whose 


ynduct there exists a or neral supervisory power. It is 


that there is no such supervisory power over 


state courts, that the burden of punishment and of 


I sisted 


rotecting society falls on the state, that different states 


ive different crime problems and must be allowed free- 


lom to vary procedures according to their own ideas. 


losing this discussion of general principles, Mr. Justice 


ACKSON Says: 


Here, a state was forced by an unwitnessed and baffling 
murder to vindicate its law and protect its society. To 
nullify its conviction in this particular case upon a con- 


ts would be a delicate exercise of 


But to go beyond this, as the Court 


all the fac 
federal judicial power 
i 


aoes 


sideration of 


today, and divine in the due process clause of the 


Fourteenth Amendment an exclusion of confessions on an 


irrebuttable presumption that custody and examination 


ire “inherently coercive” if of some unspecified duration 
vithin thirty-six hours 


passing expression of our doubts and disagreements. 


requires us to make more than a 


lacking to follow the careful and 


orough examination of the questions of fact and law 


Space is here 


nvolved. The dissenting opinion closes as follows: 


This is not the 
defendant who has been the victim of prejudice. Ashcraft 


case of an ignorant and unrepresented 
vas a white man of good reputation, good position, and 
substantial property. For a week after this crime was dis- 
covered he was not detained, although his stories to the 
officers did not hang together, but was at large, free to 
indecent 
in sus- 


There was no 
evident deliberation, 
pecting and accusing him. He was not sentenced to death, 
but for a term that probably means life. He was defended 


consult his friends and counsel. 


haste, but on the contrary 


by resourceful and diligent counsel. 


The 


in protection of society from crime is quite as dangerous 


use of the due process clause to disable the states 


and delicate a use of federal judicial power as to use 
it to disable them from social or economic experimenta- 
tion. The warning words of Mr. Justice Holmes in his 
UNB, 1944 Vol (0) 


dissenting opinion in Baldwin v. Missouri, 281 U. S. 586, 

595, seem to us appropriate for rereading now. 

The case was argued by Mr. James F. Bickers and 
Mr. Grover N. McCormick for Ashcraft and Ware and 
by Mr. Nat Tipton for the State of Tennessee. 


Criminal Law—Using the Mails to Defraud— 
False Representations of an Alleged Religious 
Belief 


“With man’s relations to his Maker and the obligations he 
may think they impose, and the manner in which an expression 
shall be made by him of his belief on those subjects, no inter- 
ference can be permitted, provided always the laws of society, 
designed to secure its peace and prosperity, and the morals of 
its people are not interfered with.” 


U.S. v. Ballard, 88 L. ed. Adv. Ops. 800; 64 Sup. Ct. 
Rep. 882; U. S. Law Week 4325. (No. 
March 3 and 6, decided April 24, 1944) . 

I'wo members of a cult, called the I Am movement, 
were indicted and convicted of a scheme to defraud by 
organizing and promoting the I Am movement through 
The charge was that certain 


172, argued 


the use of the mails. 
designated corporations were formed, literature dis- 
tributed and sold, funds solicited, and memberships in 
by means of false and 


the I Am movement sought 
fraudulent representations, pretenses and promises.” 
The false representations charged were eighteen in 
number and they covered respondents’ alleged religious 
doctrines and beliefs. Among others, that they had 
been selected and designated by Saint Germain as 
divine messengers and that the divine entity, Saint 
Germain, transmitted the words of “ascended masters’’ 
and of the alleged divine entity to mankind through 
the medium of the Ballards and that the Ballards, by 
reason of supernatural attainments had the power to 
heal persons of illness and diseases and make well 
persons afflicted with illness, injuries and diseases, and 
falsely represented to persons intended to be defrauded 
that they had the ability and power to cure persons of 
those diseases, curable or incurable. There was a 
demurrer and a motion to quash each of them on the 
ground that the religious beliefs of the respondents 
were involved in violation of the Constitution of the 
United States. These motions were denied by the 
district court. Similar objections had been made on 
the trial on the subject of admissability of certain 
evidence. The court conferred with counsel for both 
parties in the absence of the jury and confined the 
issues on this phase of the case to the question of the 
good faith of respondents. The court advised the jury 
of that action in his charge to the jury, and repeated 
in his charge what he had said as to confining the 
case to the single issue. No objection was made to the 
charge upon its delivery. Counsel for the accused, 
however, contended that the truth of their religious 
doctrines or beliefs should have been submitted also 
to the jury and on motion for new trial they contended 
that the withdrawal of those issues from the jury was 
in error and that it was in effect an amendment of the 


349 








REVIEW OF RECENT SUPREME COURT DECISIONS 


indictment. The Circuit Court of Appeals reversed th beliefs should have been submitted to 


© t noict ‘ } ¢ \ n 

judgment of conviction and grat new trial, on is partecu at ee q 
} I S 1 
1 } 1 ' n pre su¢ i Mu s A 

judge dissenting holding that t striction o the I 
mceda b KI sno ) 
t t} f eonod f th was erro 

issue to that ol goo i to the support of no dogma, tl Pe nt of 1 ect 


The Supreme Court took tl Cas ) certiorar The First Amendment has du on 











oranted because of tl mportal ) the questio1 lorestalls « ipulsion Db | f ar 
. j , y ce sf ri fo 
presented The contention of t | ited States was ( tO! prac ; I 
, ‘ . sat ru ds the re Ke! ) Oo 
that the district court withd1 the jury's con 
ligior I s the Amend ) 
sideration only the I rita S representa pts fy ) | I freedo ft 
tons whi h related ) mous 7 pts or! beliefs and . solu t ire ) ! | i 
tha the) were ; sent ) | ich f ¢ | nT ) c 
vithin a different ? [ | I DOUGLAS religious belief, is basic in a society en It 
et ’ , 
’ I I ; i , 
deliver 1 the opinio ) Co ‘a es relati 
i le P ter » fo 
' ‘ . f +} . ‘ f 
CONTENTIONS Of l i S ) . | rth » faithe Her , - 
r} United Sta " ur Cons - Met : , nno 
Ars rom tl ’ ro I vn t T 
falsit of ) ) v10 I I 1 
concep . i pl ntatio . e . 
} ! ’ | i 
charge P nd 1 differer 
Tt Fathers ol Cor 
tevor' " I 5 I roup , 
ca vO ] ( I he varied ind " ) S ) tn 
represet ms the 
I : 2 lence { dis ( imMor k 
i oe ; : } 
' 1 ) ) \ f an — , } ort 
shat the re st . ley 
! The fas} ' ] p f go ! saged 
* * o wides No | to ! Fi ot ) Man's 
4 careful read | ito! ) God I le 1 ‘ ite 
Lore ith the Cir ( \ ; ; He was gra to worship | to . 
e case tha " inst » I r S 
uestion as sta , ’ _ Il} ! US S esp l ! 
belief in I neredible, if preposterous, to ) people But if 
I} Ilnited § : nts acquiest | hose doctt . I S 1e¢ reed 
n ti ly ru f h finding r t ! Isit in be 
religious doctrines veliefs ar consent bars done wit! he reli s b s of When th 
them from insistit ' if, nt - nee ! riers of tact aertak t i Sk I Ider 
turned out to be cittin n. 7 rst A ion: i 
s sought in /] | , QR | S Rag I round oY ’ on t | »f 9 = 
CASE stands tor ) tua ) | l [ 1} I rh posit I 
t NVING al ni I IiTt wil 1oOt eTant * * * 
i me trial to f I pe I So ‘ yn id , | . perl 
troduction of ler Yr imp nt by t hen it withheld fro ‘ning 
prosecutor, where t! efend that cours¢ e truth, 0 sitv oO nes ol 
made his r ] 
ind made no ob ) ] respondents responder 
that principle cannot DI | The real obiectior 
I . . * 
of respondents 
he le » ds . , led 
doctrines or belief mitted to ne juace : . 
+} ' liy 
yur Their d , , ) ( ( ) \p ling 
a ae ‘ . P ' 5 m contormi o th opinior 
. T 
jury on the sis O \ Moreover Che Curer Justice filed a dissentin n which 
‘ t l tir . ‘ | ] ‘ ill 
position a court s Mr. Justi Rosperts and Mr. Jus ANKFURTER 
have gon } ] : ' 
— ‘ joined. In it Says 
hoth that S nd 
I am not } , ranty 
* 7 * yf freedon ’ } flords nal 
As we have no ( ( Any TOS t n fra lulent pr v by 
hat the question ' tio f staten 5 5 ) $1 . re 
cerning responder 7s ious . fs ) in rel polvga wr lib nina 
have been submitt ) led ) prosecu ) I can 5 ind 
1 TZ 
forat Vv tr It ( Cou of Ar p rsnhip nc les freedon to pro¢ . } 1 king act 
. | a 5 ! tior 
took that ( n ) Ss t Kno I 1 Ss t ents S 
’ k i x Act 
lictment ¢ ] ) oir 1 x perien s | » no turthner it i 
: , / 
to defraud bi mre Shires { lefendar n Ss had y -T of the 
respondents’ 1 I 5 te illeged fraudu sch I 1 shaken Co 
may hav I t nds St. Ge ! a) I l med lia 
the truth of fs 5 rr that lict t no Ap 
I 
vasrenied’ be | s spiritual power } dreds of 
h ( rac su perso Hic cls SES | | ild not 
> 
basis that court 1 e art . . loub t ild be ' "it » submit AC 
‘cilia ua ald ee : decorinss | ro . San Francisco ro 





1 ly 
oper;ri 


rning 


nes ol 


nf the 
shaken 
aimed 
on ol 
eds of 
Id not 
. ibmit 


incisco 


URNAI 








REVIEW 


ind that no such cur had ever been effected. In any 
vent I see no occasio1 x making any pronouncement on 
this subject in the present case 
> > > 
Obviously if th juestion whether the religious ex 
periences in fact occurred could not constitutionally have 
been submitted to the jury the court rightly withdrew it. 
If it could have been submitted I know of no reason why 
he parties could not, with the advice of counsel, assent to 
withdrawal from the jury And where, as here, the 
ndictment charges two sets of false statements, each in- 
lependently sufficient to sustain the conviction, I cannot 
cept respondents contention that the withdrawal of one 
and the submission of the other to the jury amounted 
in amendment of t ndictment 
. > > 
On the issue subn 1 to the jury in this case it properly 
ndered a verdict of ¢ As no legally sufficient reason 
x disturbing rs, I think the judgment below 
should be reversed and that of the district court reinstated 
Mr. Justice JACKSON also filed a dissenting opinion. 
1e purport of his dissent appears from the following 


xcerpts from his opinio1 
I should say the ndants have done just that for 
hich they are indict If I might agree to their convic 


on without creatin ecedent, I cheerfully would do 


so. I can see in then ngs nothing but humbug, un 
1inted by any trace of truth. But that does not dispose of 
the constitutional qu m whether misrepresentation of 
religious experience or belief is prosecutable; it rather 
emphasizes the dang yf such prosecutions 
The Ballard family claimed miraculous communication 
th the spirit world and supernatural power to heal th 
sick. They were brought to trial for mail fraud on an in 
dictment which charged that their representations were 
false and that they well knew” they were false The 
trial judge, obvious! troubled, ruled that the court 
ould not try wh tatements were untrue, but 
ould inquire wl the defendants knew them to be 
intrue; and, if so, the ould be convicted 
I find it difficult econcile this conclusion with our 
traditional rel freedoms 
_ * > 
I would dismiss t ndictment and have done with 


this business of judicially examining other people’s faiths 


The case was argued by Mr. Solicitor General Fahy 
wr the United States and by Mr. Roland Rich Woolley 


ind by Mr. Joseph F. Rank for Ballard 


Admiralty Jurisdiction—Federal Statutes— 
The United States Arbitration Act 

[he jurisdiction of an admiralty court is not defeated by the 
fact that the charter party contains a provision for the arbitra- 
tion of disputes in conformity with the United States Arbitration 
Act. 

Barge “Anaconda” et al. v. American Sugar Refining 
Co., 88 L. ed. Adv. Ops. 822; 64 Sup. Ct. Rep. 863; U. S. 
Law Week 4335. (No. 649, argued March 29, decided 
\pril 24, 1944). 


Che ship owner chartered to the American Sugar 
Refining Company barge ““Anaconda” for a voyage 
from Havana, Cuba, to Port Everglades, Florida. After 


June, 1944 VoL. 30 
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arrival at that destination, the refining company filed 
in the federal district court a libel against the owne 
with a prayer for process of foreign attachment and in 
rem against the vessel. The owner excepted to the 
jurisdiction of the court, relying on a provision of the 
charter party that disputes arising out of the charter 
should “be put to arbitration at the final point of dis 
charge pursuant to the provisions of the United States 
Arbitration Act except that the provisions of Sec 
tion 8 thereof shall not apply to any arbitration her 
under.” 

Section 8 provides that “If the basis of jurisdiction be 
a cause of action otherwise justiciable in admiralty, then, 
notwithstanding anything herein to the contrary, the 
party claiming to be aggrieved may begin his proceeding 
hereunder by libel and seizure of the vessel . . . ac 
cording to the usual course of admiralty proceedings, 
and the court shall then have jurisdiction to direct the 
parties to proceed with the arbitration and shall retain 
jurisdiction to enter its decree upon the award.” 

Che district court ordered dismissal on the ground 
that it was competent to the parties, while availing 
themselves of the provisions of the Act rendering arbitra 
tion agreements enforcible in the courts of admiralty to 
preclude resort to the sual process of seizure as security 
for compliance with any arbitral award. The refining 
company appealed from the order and the parties en 
tered into a stipulation for value pursuant to which 
the barge was released from the marshal’s custody The 
Circuit Court of Appeals reversed the judgment. The 
Supreme Court affirmed. 

Mr. Justice Rogerts delivered the opinion of the 
Court. Concerning the provisions of Section 8 of the 
Arbitration Act, Mr. Justice ROBERTs says: 
“notwithstanding” 


the right granted by Section 4, may begin a suit in ad 


Section 8 says the aggrieved party 
miralty by libel and seizure. Our question is whether the 
Act contemplates or permits consensual elimination of the 
procedure thus saved by the Act and contractual con 
finement of the aggrieved party’s resort to a court to a 
petition for an order to arbitrate under Section 4. We 
think the answer must be in the negative Congress 
may have thought it wise not to raise doubts under the 
admiralty clause of the Constitution. It may have thought 
that in many causes in admiralty if the aggrieved party 
could not seize the ship of his opponent, an arbitral award 
would be wholly unenforceable as the vessel might seldom 
or never again be within the jurisdiction of our courts 
But, whatever its reasons, Congress plainly and em 
phatically declared that although the parties had agreed 
to arbitrate, the traditional admiralty procedure with 
its concomitant security should be available to the 

aggrieved party without in any way lessening his obliga 

tion to arbitrate his grievance rather than litigate th 
merits in court 

It is enough that Congress has so declared. We think a 
party can not stipulate away such a jurisdiction which the 
legislation declares open as heretofore. 

The case was argued by Mr. Cody Fowler for the 
barge and by Mr. Henry N. Longley for the sugar com 


pany. 
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Interstate Commerce Act—Control of Motor 
Carrier by Non-Carrier—Approval 
by Interstate Commerce Commission 


Under § 5(2) (a) of the Interstate Commerce Act, as amended, 
one motor carrier may not lawfully acquire the property and 


operating rights of another motor carrier, if the vendee is con- 
trolled through stock ownership by 
upon the application of the two carriers to the Interstate Com- 
merce Commission. It is necessary that the non-carrier corpora- 
tion also join in the application, and become subject to the 
regulatory provisions of the Act applicable to it. 

Marshall Transport Company et al 


United States v. 


88 L.. ed. Adv. Ops. 816; Sup. Ct. Rep. 899; U. S. Law 
Week 4336. (No. 589, argued March 28, decided April 
24, 1944). 


Refiners Transport Terminal Company and Marshall 


lransport Company, two moto! 


the 


carrie rs, applied LO 


Interstate Commerce Commission for permission for 
Refiners to purchase the property 


of Marshall. Refiners, th 


stock ownership by a not 


ind operating rights 
vendee, is controlled through 


Tank Car Com 


carrier, | 


nion 


pany, which, through Refiner’s purchase, would also 
then control Marshall 

Construing §§ 5(2) (a) and (b) of Part I of the In 
terstate Commerce Act, as amended by the Transporta 
on Act 1940, as requiring the application to be made 


by Union, the 


Refiners, the 


carriers tor 


non-carrier corporation controlling 
Commission denied 


lack of 


\ district court of three judges set 


é application of the 
powe! to approve the purchast 
f 


aside the Commis 


sion’s order, with one judge dissenting. On direct ap 


peal that ruling was reversed by the Supreme Court 


in an opinion by the Curer JUusTict The legal issues 


his opinion, as follows 


} 
i 


Ihe questions for our decision are l 


are stated in 


whether the ac 


quisition of the property and franchises of one carrier by 


another, which is controlled by a non-carrier, involves 


control of the first or vendor-carrier by 


the acquisition of 


the non-carrier for which the Commission's approval is 
required by § 5(2) (a) of the Interstate Commerce Act 
and if so (2) whether the Commission rightly held that 
under § 5(2) (b) of the Act ould not consider the 


propriety of the transaction in the absence of an applica 


tion by the non-carrier for the Commission's authority to 
acquire control 
Ihe relevant statutory provisions are cited in the 


Section 5 ) (a) makes it “lawful, with 


Opinion. 


approval and authorization of the Commission 


for two or more carriers to consolidate o1 merge then 


properties or franchises into one corporation for the 


ownership, management, and operation of the properties 


theretofore in separate management; or for any carrie) 
to purchase the properties of anothe 
or for a person which is not a carrier and which 


has control of one or more carriers to acquire control 


of another carrier through ownership of its stock on 
otherwise.’ 
Section 5 (2)(b) provides that, “Whenever a transac 


tion is proposed under subparagraph (a), the carrier o1 
carriers or person seeking authority shall 
And 


‘Whenever a person which is not 


thereunder 


present an application to the Commission. 


4 


provides that 


a non-carrier corporation, 


a carrier is authorized, by an order entered und 


paragraph (2), to acquire control of any carrier or tw 


or more carriers, such person thereafter shall, to tl 
extent provided by the Commission in such ord c. 4 
considered as a carrier subject to” specified provisions 


the Act, relating mainly to the keeping of ac 


I 


ount 
the making ol reports, access to records the issuance 


securities and the assumption of liabilities 


Section 5 (4) makes it “unlawful for any person, « 
cept as provided in paragraph (2 » enter Into al 
transaction within the SCO pe Ot subparavrap! i the 


ol or to accomplish or effectuate, or to participate in a 


complishing Ol effectuating, the control or ma 


in a common interest of any two or more carriers, hoy 
ever such result is attained, whether directly or i 
directly, by use olf a holding or investment compan 
or companies, a voting trust or trus rr in any othe 
manner whatsoever. As used in this paragraph an 
paragraph (5), the words ‘control or managemen 
shall be construed to include the powel to exercis 
control or management.” 

Ihe district court took the view that th instances 
specified by § 5 (2) (a), in which the Commission 
authorized to permit acquisition o rier control, a 


to autho 
Marshall under § 5(2) (a) 


not limited o1 superseded by the 


separate and independent, so that the powe! 
ize Refiners to purchase 


non-Carriecl 


contro 


provision appearing later in the subparagraph and that 


that provision is therefore inapplicable. Moreover, the 


district court concluded that these provisions are permis 


sive only, giving the Commission authority to act witl 


respect to one without re gard to Ul striction Imposec 
by any other. 
Rejecting this view the opinion of the Supreme Cou 
states 
But ‘this overlooks the fact, which the Commissio 
thought controlling, that the present transaction may ta 
within both the purchase provision ind non-CalTit 
control provision of the statute since it involves not on 
the purchase of Marshall by Refiners but also the acquis 
tion ot control ol Marshall by Union, thr mugen its cont 
of Refiners. The question then is not whether the not 
carrier control provision limits or supersedes the purchas 
provision but whether, as the Commission thought, bot 
apply, and if so the extent to vhich they restrict th 
Commission's authority to approve the acquisition of col 
trol by a non-carrier which has not filed an ipplic ition pul 
suant to § 5(2) (b 
As a matter ol statutory ynstru m it do not tollov 
that such parts of the propose |! transaction in this cas 
as are subject to the requirement of the non-carrier conu 
provision can escape that requirement because the transa 
tion also involves a purchase which falls within an 


satishes the requirement ol the purchase provision of th 





statute Section 5(4 proh its h of the transactior 
enumerated in § 5(2) (a unless pproved by Con 
mission, And it is plain that if the proposed transactiol! 
involves Union's non-carrier control of Marshall withi 
the meaning of § 5(2 a app ilé ipplic ition to th 
Commission for its approval must be mad contormit 
to § 5(2) (b Hence our inquil st be directed to th 


nature ol 


the requirement o er control prov 
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on of the statute and to the question whether if ap 
plicable it is satisfied by appellees’ application to the 


Commission in whicl Union did not join. 

It is not doubted that if Union, having control of 
Refiners, sought to acquire stock control of Marshall, 
Union would be required by § 5(2) (b) to apply for the 
Commission’s author to do so. But it is said that having 


mtrol of Refiners, Union may, by procuring Refiners’ 
ompliance with the irchase provisions of the statute 
lone, extend its conti indefinitely to other carriers 


erely by directing purchase of their property and 


isiness of Refiners, without subjecting itself to the 


risdiction of the ¢ mission as provided in § 5(3), so 
mg as Union does not act directly as the purchaser of the 
yperty or i ) ng stock interest in such other 
rriers 
We think that neit! the language nor the legislative 
story of the sta Imits of so narrow a construction 
Section 5(4 nak inlawfu without the approval 
the Commission as provided by § 5 (2) (a), for a person 
vhich is not a carrier and which has control of one or 
re Carriers to acquire control of another carrier through 
ywnership of its stock or otherwise. Not only is this 
language broad enough in terms to embrace the acquisi 
mn of control by a non-carrier through the purchase, by a 
mtrolled carrier, of the property and business of another 
irrier, but the legislative history indicates that such was 
purpos¢ 
In conclusion, the Court holds that the Commission 


chtly held that it is not empowered to approve the 


trol sought unless Union, the non-carrier, files an 


} 


pplication with tl Commission, and that failure 


» do so warranted dismissal of the application by the 


» Carrier Companies 


Mr. Justice ROBERTS | 


ven by the 


is for afhrmance for the reasons 
district court 

Daniel H. Kunkel for the 
Mr. Charles E. Cotterill for 
and by Mr. Robert C. 


I ransport Company. 


The case was argued by M1 
(Government and ICC; by 
Tank 
Mars! 


Coastal! Lines, Inc 


Winter for 


Taxation—Power of State to Impose Property Tax 
Measured by Value of Equipment Leased from 
United States 
A state property tax is unconstitutional to the extent that it is 
measured by the value of machinery owned by the United States 
and leased to the owner of the real estate, even where the tax has 
been interpreted by the state court as being imposed only upon 

the enhanced value of the real estate. 


United States v. ( nty of 
S8 L. ed Adv. Ops 845 
Week 4339. (No. 417, a1 
ecided May 1, 1944. 


his is an appt al by 


{llegheny, Pennsylvania, 
64 Sup. Ct. Rep. 908; U.S. Law 
sued February 29 and March 1, 

Mesta Machine Company, a 
Pennsylvania corporation, and by the United States, 
from a decision of the Supreme Court of Pennsylvania 
ipholding a tax levied by Allegheny County, Pennsyl 


Vania. 


Mesta was engaged in the manufacture of heavy 


nachinery, and had a manufacturing plant in the 


ounty. The plant, however, was not equipped for the 


nanufacture of ordnance In order to produce a 


juantity of large field guns for the War De partment, 


JUNE, 1944 Vor 40) 


it was agreed that certain additional equipment special- 
ly required for the work should be furnished at govern- 
ment cost and should remain the property of the United 
States. 

The basic arrangement was provided for by three 
separate titles of a single contract. The first title covered 
procurement of government-owned equipment at gov- 
ernment cost under three possible methods, all of which 
were actually employed. Mesta, as an independent con. 
tractor and not as agent of the Government, could 
purchase it; Mesta could manufacture it; or the Govern 
ment at its option could furnish any part of it. The 
machinery bought or built by Mesta was inspected and 
accepted on behalf of the United States, which there- 
Mesta as The 
provided that title to all such property should vest in 


upon compensated agreed. contract 
the Government upon delivery at the site of work and 
inspection and acceptance. The machinery was bolted 
on concrete foundation in Mesta’s plant on real prope 
ty owned by it. It could be removed without damage 
to the building. The second title of the contract was 
devoted to the lease of the equipment by the Govern 
ment to Mesta. 
which the guns were to be manufactured under the 


\s rental Mesta 


The lease was for the period during 


contract or under later supplements. 
agreed to pay the sum of one dollar. Mesta was pe 
mitted to use the equipment “for the purpose of ex- 
pediting the manufacture of guns” and for no other, 
without consent, except that such machinery as was 
“purchased or furnished to supplement its existing 
facilities” might be used “for general purposes.” 
Liability of Mesta for loss, damage, or destruction ol 
equipment was “that of a bailee under a mutual benefit 
bailment.” Mesta could not remove any of it without 
permission, and at all times it was accessible to govern 
ment inspection. On termination of the gun-supply 
contract, unless a stand-by contract was made, Mesta 
agreed to remove and ship the equipment according 
to government directions, in good condition subject 
The _ third 


title of the contract provided for Mesta’s making and 


to fair wear and tear and depreciation. 


delivering the guns at a fixed price each. 

The leasing title of the contract made no mention 
of taxation. The equipment-procurement title provided 
for reimbursement of Mesta “in the performance of the 
work under this Title” for payments “under the Social 
Security Act, and any applicable state or local taxes, 
fees, or charges which the contractor may be required 
on account of this contract to pay on or for any plant, 
equipment, process, organization, materials, supplies, 
or personnel.” The gun-supply title recited that the 
contract price did not “include any tax imposed by 
any state, county, or municipality upon the transaction 
of this purchase of guns. The Government shall not be 
liable, directly or indirectly, for the payment of any 
such taxes, except that if the contractor after using every 
effort short of litigation to procure exemption or refund, 


as the case may be, should be compelled to pay to any 


$53 





REVIEW OF RECENT SUPREME COURT DECISIONS 


State, COUNTY Or MuUNICIpallts in tax upon the transat whethe! is urged by the a s : (, 
I 
tion of this procurement, an amount equal to the tax ments ttle imperiect as against 
, 1 | 1 ho were tu lvised o Go ( 
so paid shall be paid by the Government on demand 
| 14 . ° ° trie iSS I is made ven 
of the contractor in iaaition to tne prices herein 
€ ao not LINK Stal iW 
stated The Governn nt idmitted liability to relm question yf 
burse Mesta if it wer »bliged to pay tax bv reason of 
7 Phe Constitution provides i | ( 
the assessment in 18su In) i iS hav Po ) spose of an ik 
[his issue arose when the county revised Mesta’s Regulations respecting the ‘Territon ther Proper 
! yr to tl I d States S ( 
previously determined assessment for ad valorem taxes seamsaaie —cia. Mods 
} I 1isO S Cong SS rie Owe! | | 
to include the value of the mae I \ icquired unde : - P 
' 1ich shall be nec sa ind p! i I 
t ’ ] he ta na ) est vd 
the contract Mes i paid tn i inde! prot St, ana Execution all powers vested in t ie 1 
filed suit for recovery in the Pennsylvania court. The ny department or officer thereof, Art. I, S s s 
United States was permitted to intervene. Mesta at it makes the laws of the United St cted pursuan 
. . ‘ f iT F ol | 
tacked the assessment under bot state and l[ederal reto ' Supt 
: . , ' n every S shall b yund [ I 
law, claiming that und the state tax law property 
i Constitu xr Laws of any S$ ( 
belonging to another was not to considered a part sstthiatnnniiitien Art. VI. cl. 2 
of its mill and that if construed yrize assessment 
: “e : ; d Ever acquisition, holding wr 4 » 
and taxation of this machinery, the statute violated ; j 
by the I ! Gov I I depends ) rcl 
the Federal Constitutio1 The lower court held that of a cons ynal erant of po | 
the state act authorized the assessment, but that the tention is made that the contract Mesta i rt 
] } l / | the meressional po ) 
machinery here involved was wwned by the United uthorized by the cong ional p 
8 irmies and b l te congre 
- States” and so for constitutional isons could not be om 
eed he contrac 19 ofhcers of the W D | 
included. : 
De iccepted i n ac ot thre Fed il G 
The Supreme Court of Pennsylvania, on appeal of by the Constitution and regular un 
the county, reversed ind reinstated the assessment Procul DO so set | ! 
rocu | l ! 
It held that under the state law regardless of who held nav not be defeated or limited b 1@ purpos 


the title to it the machinery ynstituted a part of the f the supremacy clause was to IcLlO 





: of di ities. contusions and confi vuld follo 
mull for purposes of assessment and was properly ass ssed is ne , mn nad con 
. ; . if the Gov nments general it! 
as real estate It acknov edged that yperty held by the , 
i | controls | \ il ) 
United States is bevond the pa ot taxation bv a 5} whict | .« ) 
state, but this assessment, it said, is not against the stitutional functions, their cons 
United States but against Mesta, which is operating its ind obligations of the partes, U 5 
ot ‘ ¢ t f i, p 
f mey re e OI CTI ali presen qu s ) leral law 
mill for private purposes. If Mesta defaulted in tax eee : 
ae not controlled by tl | of | ra 
payments, the Court held that “'t paramount rights ol 
statutes I \ aeciare é S l (3 
the Government in the machinery could not be and establish their priority ov 
divested or in any way affected,” hence the Government or lienors irrespective of state cts. Detroit 
could suffer no loss. Evidence that the machinery was Bank v. United State 17 U.S ) ) 
] Snyd 9 | S. 210. Or tl ( 
not owned by Mesta it held to be irrelevant and im ; : 
1 self is an other no I co I facilities 
properly admitted 
In hich cas Wrili¢ it nas nevel that I 
The United States ind Mesta appealed The National must pav nondiscriminatory fees to record 
Institute of Municipal Law Officers was permitted ing may not be made the occasion fot Gover! 
1 1 me opert 
to file a brief and to argue in support of the tax. Th ment’s property 
j : } m- 
\ erTse 1! ( Ino DY if ‘ | ‘ e} — 
decision was reve d in an opinion by Mr. Justice II. Property Subject to Tax \ssumi hat the ma 
ft brief introduction of the 1 oat ; ; 
JAcKSON. After a brief introduction of the problem of chinery belonged to the United Sta th ount\ 
ro me immunit the ODI lers , 
intergovernmental immunity, pinion consid nevertheless argued that it was not taxi ich property 
h « , YT ( ssues raised in tl . Ss ; 
each ok the five major 1 : : A AT) Uhhe Case because (1 the taX Was imposed Lpo!l th land and 
I Validity of Government's Tit Various conten the machinery was merely an enna! nt of the 
tions were made attacking tl Government's title to value of the land; and (2) the lien of the tax did not 
the machinery. It was argued that t title was defective ncumber and the process of collecti lid not involv 
under Pennsylvania law because t was no deliver inv sale or other interferen« vith t hinery. This 
ol posse ssion It was reue d also it the United States was the basis of the Pennsylvania S upholding ol 
had only a reversionary interest 1 he machinery. It the tax 
was argued finally that title was in Mesta “for tax 
it -— ; - 7 = , P He mrivgtetane roe atenns 
purposes [he Court eld that tit is in the United Phe Opill N quotes Cie p! VISI l ‘ tule 
th “—T} lHlawing subiect ] wert o} 
States and was effective for tax purposes nat he lollowing subjects and | nal 
: be valued and assessed, and sub\¢ » taxa 1 and 
We do not deter I \ et I Pennsvivania law } , 
the retention of possess oe. hy Mes yuld pI tect O1 thal taxes are declared » 7 i l lien ] said 
good-faith purchasers or lienors who relied upon it o1 property.” Phe court characterized thi 1 general 
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yperty tax on the chinery owned by the United 
tes: 

It is not contended he scheme of taxation employed 
Pennsylvania Is ther than old and widely 
lad valo propel This taxation plan 
ves the lentificat nd valuation of the variable 

dividua rr ixed, commonly called the as 

{ ) i niorm rate calculated 

{ Tie ry s nd the collection in 
lt of p ind sale of the property 
essed and taxed | rm of taxation is not regarded 
irily a y) sona x ») but rather as a 
igain | Its procedures are more 
rly analogous to procedures in rem than to those in 
rsonam. While personal liability for the tax may be 


1 sometimes 1S " i, the power to tax Is predicated 
On jurisdict 1 »f prop rt. not upon jurisdiction 
person 01 } ch often is lacking without 
pairment of tl ’ » tax. In both theory and 
ctice the proper } ibject of the tax ind stands 
securit y 
* * ° 
I 1¢ proc Ss ssol Ss co ent with no 
r theor har ' chiner tself was being 
sessed | ‘ nd is being assessed 
nd taxed 
The iSSESSO } i } temporary 
resence of the G nery actually enhanced 
hie market \ i¢ value of Mesta’s land The 
issessors simpl) Mesta’s land as 
nd, and the Go s machines as machinery, and 
idded the latte to I We disc n ttle theoretical 
lifference ind difference t ll. between what 
is done and wl be done if the machinery were 
xed in for 
II] Impact ot I It was apparently conceded by 
county that the incidence,”’ or ultimate burden, 
the tax was upon tl United States. Nevertheless 
argued that the tax was valid because its “impact, 
immediate burden, was upon Mesta The Court 
ited that the tre: yf recent decisions has been to 
ithdraw privat property and profits from the 
elter of government immunity.” and cited the cases 
which income tax has been sustained upon contrac 
s’ income and upon salaries, and in which sales tax 
is been sustained upon materials purchased by go 
I t | te! ! 1 by gov 
ronment contractors It pointed out however, that 
his trend has not extended to an impairment of the 
immunity of the state or the nation itself 
We have not ( ther that the Government could 
be taxed or s cont tors taxed because property of the 
Government was eir hands The distinction between 
ixation of privat rests and taxation of governmental 
nterests. althoug! etimes difficult to define, is funda 
nental in appli of tl mmun doctrine as de 
veloped in this 
Mesta has so i nd beneficial interest in this 
property. It is a bailee for mutual benefit. Whether 
ich a right of po m and use in view of all the cn 
umstances could t D1 ippropriat ; proceedings we 
lo not decide iid interest is subject to some 
qualification of the zht to use the property, except for 
in manufacture mited to the period it engages in 
work, and is perhaps burdened by other contractual 
mnditions. We ] Id tl where private interests in 
NE, 1944 Vol () 
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property were so preponderant that all the Government 
naked title the whole 
taxable to the equitable owner. But that 


held was a and a nominal interest, 


value was 
situation here, and the state has made no effort 


The full 


including the whole ownership interest 


is not the 


to segregate Mesta’s interest and tax it. value 


of the 
as well as whatever value proper appraisal might attribut¢ 


property, 


to the leasehold, was included in Mesta’s assessment. 
It is contended the whole value of the property may b« 


reached since the impact of the tax is upon Mesta. In 


support of this we are reminded that the tax, so the 
Supreme Court held, falls upon the real estate alone, be 
cause the len thereof does not touch the Government's 


property, which before or after tax default may be removed 
But renunciation of any lien on Government property it 
which could not be sustained in any event, hardly estab 


The fact 


self 


lishes that it is not being taxed. is that the lien 


on the underlying land is increased because of and in 
proportion to the assessment of the machinery. If the tax 
is collected by selling the land out from under the ma 
chinery, the effect on its usefulness to the Government 


would be almost as disastrous as to sell the machinery 
itself. The coercion of payment from compelling the Gov 
ernment to move 1ts property and interrupt production 
it the Mesta plant would defeat the purpose of the Govern 


ment in owning and leasing it. 


We think, 


interests are 


that the Government's 


either to it or 


however, property 


The 


possession of 


not taxable to its bailee. 
and its 
property Actual 
custody of Government property nearly always are in some 


the but 


“Government” is an abstraction, 


largely constructive possession and 


one who 1s himself Government acts in its 
behalf He 
agent, or a contractor. His personal advantages from the 
relationship by way of salary, profit, or beneficial personal 
held. But 


for the 


not 


and for its purposes. may be an officer, an 


use of the property may be taxed as we have 


neither he nor the Government can be taxed 


Government's property interest 

\ state may tax personal property and might well tax 
it to one in whose possession it was found, but it could 
hardly tax one of its citizens because of moneys of the 
United States which were in his possession as Collector of 
Internal Revenue, Postmaster, Clerk of the United States 
Court, or other federal officer, agent, or contractor. We hold 
the full extent of 


immune from 


that Government-owned 


the Government's 


tion, either as 


property, to 
therein, is taxa 
the 


who holds it as a 


interest 


against Government itself or as 


against one bailee. 


IV. 
ernmental immunity had been waived, first by the con 
tal ty had | 1, first by tl 


he Equities: The county urged that any gov 


tract requirement that Mesta abide by the “applicable” 
law of Pennsylvania, and second by the contract provi 
War Mesta’s 
Ihe Court pointed out that the contract did not 


sion for the Department’s payment of 


taxes. 
require Mesta to submit to unconstitutional exactions, 
even upon the assumption that a contracting officer had 
the power to waive the Government's immunity. It 
stated also that a contractual obligation to pay taxes 
could operate neither to waive nor to create an im 
munity, since the “ultimate resting place of the eco 
nomic burden of the tax” is immaterial to its validity. 
Ihe Court then summarized the conflicting economic 
interests in the case, but held that its decision could not 
be determined by these factors: 


Each party urges equities in its favor. The Government 


points to the exigencies of war, points to numerous and 


355 
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increasing state efforts to tax such property, and urges 
against the decision below that it is a precedent for taxa 
tion of a substantial portion of property of the Govern 
ment valued at seven and one-half billion dollars in the 
possession and use of private contractors engaged in wat 
production. It owns property on private lands, under con 
tracts similar to this, with a value approximating two bil 
lion dollars, over $257,000,000 of it located in Pennsylvania 


\ppellees ind especially the an mn the other hand 
point for a different purpose to the amount of Govern 
ment property in wat production It is said that in 
creased municipal services, to serve at 1 protect the influx 
of war workers, are required in a communities where 
large war contracts of this type are placed that such local 
services relv heavily on real estate taxation: that to ex 
clude property such as this, toget! r with the large real 


estate holdings that have been and are being acquired by 
the Government, imposes this increased cost on others 
While validation of assessments of this character will 
measurably increase the cost of waging the war, it Is 
irgued that the Federal Government may diffuse the cost 
throughout the country nstead of putting a backbreak 
ing burden on local governments where war plants are 
located. For these reasons we are urged to hold the posi 
tion of the Government “unsound, as well as inequitable 


heavy re sponsibility 


in deciding the issues but hardly provide a guide or alte 


. Such considerations remind us of out 


the usual principles for decision The equities in this 
unfortunate conflict between the United States and one ol 
its most important industrial communities are not ¢ ipable 
of judicial ascertainment or equalization Whether 

county loses more than it gains by such federal activity 
and what other federal benefits ought to be considered if 
a balance were to be struck between advantages and dis 


idvantages, we cannot say. The adjustment of benefits and 


burdens is for other departments, and studies to that end 
have been undertaken. We can only say that our con 
stitutional system as judicially interpreted from the begin 
ning leaves no room for the localities to impose eithen 
compensatory or retaliatory taxation on Government 
property interests Their remedy lies in petition to the 


} 


Federal (¢ ongress which also is their Congress 


V. Jurisdiction: The county sought to dismiss the 


appeal on the ground that only Mesta could challenge 


} 


the validity of the tax, that such challenge could be 


predicated only upon the Fourteenth Amendment, and 


that no question had been issigned under this Amend 


ment. The Court rejected this argument in conformity 


with its reasoning on the merits of the case 


Ihe questions in this cas¢ do not arise under the Four 
teenth Amendment. They depend on provisions adopted 
ind principles settled long before the Fourteenth Amend 
ment and which exist independently of it 


Ihe United States was admitted to the case as an in 


tervenor Both it and Mesta raised these questions of 
taxabilitvy, as either may do T} United States may 
. question the taxation in order to protect its sovereignty 


over the property in question Mesta as bailee is under a 


] 


duty to protect the property and may protect itself from 


unlawful burdens put upon it because of its possession of 
the property The tax is calculated and imposed on the 
land and machinery as a unit, the lien of the assessment 
on the machinery becomes a lien on the land which can 
he taken to pay the tax oc isioned by the machinery 
Since the tax must be paid out of Mesta’s property it is in 


a position to cl 


case in Van Brocklin y. Tennessee, supra. Both Mesta and 


1allenge the validity of the tax, as was the 


Joo 


the Government made timely insistence that Penns 
vania Tax Law as applied violates the Federal Const 
tion. The highest court of the state rendered final jud 
ment against the claim of federal right. W: ive jurisd 
tion by appeal. Judicial Code § 237 (a The motion 


dismiss is denied 

Mr. Justice Brack and Mr. Justice DouGLas cor 
curred in the result, without separate opinion 

In a dissenting opinion, Mr. Justice Roserts stat 
that the decision of the state court rested upon a no 


federal ground, and should be afhrmed That groun 


was that the tax is imposed solely upon the land, an 
that the taxable value of the land is enhanced by in 
provements of which the owner is a bail Che major 


ty decision, as viewed in this dissent, can be supporte¢ 
only upon the ground that the test of governmenta 
immunity is the economic burden of the tax, whic 


would require a return to the law as it existed prior t 


the Dravo and Kine Boozer cases 

In a separate dissenting opinion, Mr. Justice FRANK 
FURTER agreed substantially with the dissent of M 
Justice Rosperts. He pointed out that the Supreme 


Court of Canada had recently denied tl 


claim to immunity under identical circumstances and 
under similar constitutional limitations 

Che case was argued by Mr. Solicitor General Fahy 
for the United States and by Mr. Edw ird G. Bothwel 
for the County of Allegheny; by Miss Anne X. Alpert 
for the Member Cities of the National Institute of 
Municipal Law Officers, as amici curia ind case sub 
mitted by Mr. Elder W. Marshall and Mr. Carl | 
Glock for appellent, Mesta Machine Compan 


SUMMARIES 


Public Works Contracts—Act of 
Congress of June 6, 1902—Government’s 
Right to Liquidated Damages 
The United States v. American Surety ( mpany, 88 
1.. ed. Adv. Ops. 791; 64 Sup. Ct. Rep. 866; U.S. Law 
Week 4320. (No. 381, argued Marcl 
decided \pril 24, 1944 


27 and 28 


Certiorari to review a decision of 1 Circuit Court 
of Appeals (9th Circuit) construing a juidated dam 
iges clause in a government construction contract in 
serted under Section 21 of an Act of Congress of Jun 
6, 1902. A stipulation for liquidated damages for delay 
is required to be inserted in all contracts made by the 
United States for construction or repair of anv public 
building under control of the Treasury Department 
and the Secretary of the Treasury is authorized to 
remit in whole or in part such damages as in his 
discretion may be just and equitable. The particular 
contract here in question contained a provision 
ting the Government to terminate the contract in the 


event of the contractor’s failure to proceed properly with 


~ 


the work and also permitted th 
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ame ent of termination, to complete the work by contract was shown to establish a basis, either before the Com 
re otherwise, but the contractor and his surety was to mission or the Court, for holding that the alleged 
- main liable for any excess cost occasioned the govern- changes in conditions are of such a character as to re 
Yn nt thereby. The contract goes on to provide that: quire modification of the Commission's order or that 

the Government does not terminate the right of the appellees could not, with due diligence, have 
co contractor to proceed, the contractor shall con brought the changes to the Commission's attention 
ue the work, in which event the actual damages for before it made its report. 
tate lay will be impossible to determine and in lieu The ruling, however, is specifically stated to be with 
no ereof the contractor shall pay to the Government as out prejudice to the appellees’ presentation in any 
our xed, agreed, and liquidated damages for each calendan appropriate proceedings before the Commission and 
in v of delay until the work is completed ... the amount the courts of their contention that, by reason of changed 
in et forth in the specifications .. . and the contractor conditions after the case was submitted to the Com 
ijor | his sureties shall be liable for the amount there mission, the spotting service as now performed is not 
rhe Lr in excess of the carriers’ obligation under their tariff 
nta In the instant case the Government did terminate rates, and that its performance by the carriers without 
hic contract and then sued for excess cost as well as for charge is therefore not unlawful. 
or to lidated damages for delay. The District Court al- The case was a petition for rehearing. There was no 
' ved claims for both; but the Circuit Court of Appeals oral argument. 
_ rmed as to the excess cost and reversed as to the 

Mn juidated damages. The Supreme Court affirmed the 
renee ling of the Circuit Court in an opinion by Mr. Justice = = 
Saath lurpHy. He says: “The contractor having failed to 
and § ymplete his work within the specified time, the Govern- a 

; nt exercised its option under the first part of Article Rules of Civil Procedure—Interventions 
Fahy to terminate his right to proceed. This power to as of Right—Permissive 

" minate could be exercised before or on the stipulated {1len Calculators, Inc., v. National Cash Register Co., 
cad ympletion date or, as in this case, at any date there et al., 88 L. ed. Adv. Ops. 874; 64 Sup. Ct. Rep. 905; 
ape ter. The Government then made other arrangements U.S. Law Week 4352. (No. 592, argued March 28, de- 
» complete the construction work and was entitled to, cided May 1, 1944) 

I id did recover, the oe Se occasioned thereby. It National Cash Register Company was enjoined, in 
us waived its right to liquidated damages under the 1916, under the antitrust laws, from acquiring control 
ond part of Article 9. That right 9 conditioned or ownership of the business or plant of a competitor, 
ee Sucanek | Wioc--taak Kak hoe but the injunction provided that National might peti- 
5 ee Sy sf : ; tion the court for relaxation of the decree upon notice 
n though it be — _ nt to the stipulated comple to the Attorney General. Jurisdiction was reserved to 
mn date, the right to liquidated damages disappears. grant relief on a proper showing that competition would 

Such has been the uniform and correct result heretofore will al aii : iy mere 
' a not be substantially lessened by permitting acquisition 
iched in the application of this type of contract provi- of the plants or patents of another in order to supple- 

88 Tia case was argued by Mr. Robert L. Stern for the — case yeotie -oryrenage a ‘ 
pon i a National applied for relief in 1943 and sought leave 

si eA ; S to acquire the stock of Allen-Wales Adding Machine 

- irety Company Corporation. The Attorney General opposed Allen 

Calculators, Inc., moved to intervene, and was heard in 
ourt * a preliminary way in opposition, and its president was 
lam Interstate Commerce Act—Charges given an opportunity to testify. The petition for leave 

in for Railroad Service in Industrial Plants—Power to intervene was denied, and National was permitted to 
une of Interstate Commerce Commission acquire the stock of Allen-Wales, on prescribed condi- 
elay U.S. et al., v. Wabash Railroad Co., et al., 88 L. ed. tions. 

\dv. Ops. 893; 64 Sup. Ct. Rep. 752; U. S. Law Week On appeal the denial of the petition to intervene was 
iblic 162. (No. 453, decided May 8, 1944) affirmed on the ground that no right to intervene is con- 
ent By petition for rehearing in the Supreme Court, ferred in the premises by Rule 24 (a) of the Rules of 
1 to} Staley Manufacturing Company calls attention to Civil Procedure and no abuse of discretion was shown 

his rtain changes in the location and arrangement of in denying a permissive intervention under Rule 24 
ular tracks on which aré placed cars moving to and from (b). 
mit- | the tracks of the line-haul carriers from and to Staley’s Mr. Justice Roperts delivered the prevailing opin- 

the ndustrial tracks ion. The Curer Justice did not participate. 
vith [he Supreme Court in a brief opinion by the Curr Mr. Justice Back, Mr. Justice DoucLtas and Mr. 

the Justice denies the petition on the ground that nothing Justice Murpny dissented without written opinion. 
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[ortious Acts—Liability of Occupier of Real Prop- 


erty Without Proof of His Wilful or Negligent Act— 


Rylands v. Fletcher in Illinois”: The leading article in 
Mlarch issue of t ( Kent 1 Review stems 
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( Cas ( / R ind l 

R. Exch. 265. Tha S ( emembered trom law 
vol tur ~ property owners who 
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shaft tro iter escaped to flood an 
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~ England trine of absolute liability as 
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cupier of real property, even though his willul or neg 
ligent act is not shown. To a large extent, the courts 
in the United States have recognized the general prin 
ciple, from the same precedent, that a person who 
brings upon his premises that which is inherently 
dangerous will be held absolutely liable for the damage 
which it causes in the event that it escapes his control 


or is the producing cause in some activity which ts 


kKdmund W. Burke, of the 


Master in Chancery in the Superior Court 


extra-hazardous to others 


Illinois Bar 


olf Cook County, and Protessor of Law in the Chicago 


} 


Kent College of Law, looks at the long line of cases in 


many jurisdictions. He is concerned that what seemis 


to him a misunderstanding of the rationale of several 


decisions in Illinois has led to an assumption that 


Illinois is one of the States which does not follow thr 


doctrine of Rylands v. Fletcher. He concludes that the 


doctrine has been definitels recognized, at least in sub 


stantial part, and that sufhcient analogies exist’ to 


sustain an assuinption of its full acceptance by the Ih 


nois Supreme Court. In arriving at this conclusion, | 


inalysis of the decisions is likely to be helptul to a 
pracuitioner in any state where the extent of the ad 
herence to Rylands v. Fletcher may be argued to be in 
Address: Chicago-Kent Law Review, No. 10 


North Franklin Street, Chicago 6, Illinois price tor 


doubt 


sing le COPyV y cents 
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Patent Law—"Patented Articles and Public Contracts”: 


Ihe judicial and statutory barriers which exist in some 


jurisdictions as to thre acgulsition ol patented articles 


and processes by governmental bodies thy yugh com 


petulive bidding or otherwise, are discussed in the Marc] 
issue of the Cornell Law Quarterly Vol. XXIX—No. 3 
pages 350 552), by Nelson Rosenbaum, an Assistant 
Corporation Counsel of the City of New York, in the 


Contract Division of the City’s Law Deparunent. Th 


and the “Mic! 
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article naturally is written trom the point of view ol 
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me who tavors freedom ol exercise ol municipal powers 


and looks with impatience on restraints. Also, this mu 
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advanced suggestions, of the ‘lLemporary 
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owners ol patent ri 


th ' 1} 


urges that state legislatures can remove the 


to public acquisition lor governmental uses, withou 
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valting for federal action. A lawver who wishes to e, 


amine and appraise the “case” which many municipal 


authorities spell out from the recent decisions will find 


this article illuminating. Mr. Rosenbaum wrote also 


for the same magazine in 1942 (28 Cornell Law Ouar 


terly 57) an exposition of “Criteria for Awarding Pul 


ic Contracts to the Lowest Responsible Bidder.”” (Ad 
dress: Cornell Law Quarterly, Ithaca, New York price 


for a single copy of the March, 1944, issue: $1.00 








INTERNATIONAL RELATIONS AND 
THE TREATY POWER 


By WALTER F. DODD 
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wellare to regulate commerce with foreign nations 
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Powers of the President Acting Independently 


| 


Ihe President is the sole organ of the nation in it 
xternal relations, and its sole representative wit 
roreign nations United States v. Curt Wright 1 
port Corpor yn, 299 | S. 504, 319, quoting Jol 
Marshall) Hy has authority LO det TVITie vha 
foreign governments he will recogni ind, as a 
incident thereto, he has “authority to speak as t 


sole organ Ot our government with respect to the hand 
ling of claims of citizens of the respective governments 
Such an agreement does not require th idvice an 
consent of the Senate (United States v. B nt 0 
U.S., 324, 330 

The Belmont case involved the reco nition of the 
Soviet Government, which was accompanied by the 


issignment to the United States of all amounts due 





the Soviet Government trom American nationals. In 
United States v. Pin 15 U.S. 203, which was dete 
mined on the basis of the Belmont case, the Court said 
al page 227 
As we have noted, this Court it e B mt ¢ 
recognized that the Litvinoy \ssignment S nm inter 
national compact which did not require € participation 
of the Senate It stated There are 1 ! ich com 
pac s ol which i protocol a wd po i 
convention and-agreements like that now under considera 
tion are illustrations 
Ihe cases cited in support ol this view did not relat 
to actions taken by the President, independent of Con 
YTess Mii Justice Stone (now Mr. Chiel | ISLC Stone 
concurring in the Belmont case, said it was unnecessal 
to construe the agreement as having tl flect of a 
treaty; and the Pink case reters to su quent actiol 
ol Congress which “tacitly recognized” the agreement 
But it may perhaps saltely be said that Presid t, as 
the sole negothating representative of this nation, may 
enter into an agreement as to the clai of its citizens 
when recognizing the government of anot! nation 
and at the same time recognizing the ilidity of the 
acts Ol such government from the com ncement of its 
CNISLONICE In international relations ! *resident ma 
thus be said to have some inde pe ndent wer, not only 
in negotiation (which he completely controls but 
ilso in the results of negotiation 
[he power to declare war is an exclusive power ol 
Congress, but the conduct of international relations 
by the President may lead to war, and, if a war is 
initiated by another, he “is bound to accep he chal 


lenge without waiting for any special legislative author 
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INTERNATIONAL 





(Prize Cases, 2 Black, 6535) And Mr. Justice Story 
erly said that One of the best means to repel in 
mn is to provide the requisite force for action, before 


MY invader himself has 
12 Wheat. 19) Lhe 


President must handle the 


iched the soil,” Viartin \ 
Coneress declares war, but 


international relations 








ich prelude the war, and he must begin the war 
or wre it is declared, if conditions so require 
\s the government's representative with foreign na 
s and as commander-in-chief of the Army and Navy 
ly he United States, there can be no doubt of the Presi 
in it it's power to enter into agreements with allies as to 
wit itary and naval operations, and to enter into an 
is istice with enemy nations, or to declare an end 
Joh nilitary operations 
ha \lthough the President has wide powers, which he 
iS i exercise inde pe ndent his comple t¢ powel relates 
s th to a limited group of transactions which he can 
ham ke operative both without the approval of the 
nents ite and without authorization or approval by Con 
an ss. The Constitution clearly limits to Congress the 
V propriation of money from the treasury. The Presi 
has no power to appropriate, and Professor W. W. 
f th loughby has properly stated that the treaty-making 
the er may obligate the United States internationally 
1e to is not able itself to appropriate (W. W. Willoughby, 
s. In nstitutional Law of the United States, 2d Ed. Vol. I, 
dete) O04) The President innot do alone what he 
t said innot do with the approy il of two-thirds of the Senate, 
it must seek the cooperation ol Congress 
3 Powers of Congress 
or Although the President’s powers to act alone are 
cee nited, the field in which he may act without treaty, 
posta it by previous authorization or by subsequent ap 
cra oval ol Congress, isa large one. The Attorney Gen 
il’s opinion brings into this field the Hull-Lothian 
relat reement with respect to naval and air bases. ‘The 
Con sposal of vessels was found to be authorized by acts 
Ont Congress, and the use of the opportunity to establish 
ssary ival and air bases was for the future determination 
ol : Congress 
cuion Briefly stated, the powers with respect to international 
ment lations which may be exercised by the President alone 
nt, as few; the powers Congress and the President 
may iV exercise togethe numerous 
IZED The Constitution confers powers upon Congress 
ition Certain of these powers specifically relate to foreign 
ft the tions Samples of these powers are the powers to tax 
of its wv the common defens« ind “to regulate commerce 
Nay ith foreign nations These and othe powers are 
nity vad in scopt Phe wa power, for example, “carries 
bu th it inherently the power to guard against the im 
diate renewal of the conflict, and to remedy the 
er ol ils which have arisen from its rise and progress” 
tions Hamilton \ Kentucl Distilleries Warehouse £0... 
ar 1s “51 U.S. 146, quoting Stewart v. Kahn, 11 Wall 493) 
chal [here is nothing in the Constitution which limits the 
ithor »wers of Congress to purely domestic relations. On 
RNAI lune, 1944 VoL. 30 





RELATIONS AND THE TREATY POWER 


the contrary, the provisions themselves apply to loreign 
relations. 
The treaty powe! cannot be construed to cover ex 


clusively all relations with foreign nations. It can, 


however, be used, if this is desired, to cover many 


matters that may be covered by acts of Congress; and 
acts of Congress may be employed to accomplish many 
results which may otherwise be accomplished by treaty 
Where desired, an act of Congress, if within the powei 
of Congress, may either supplement a treaty, or may 
cover the whole field which might otherwise have been 
covered by treaty. If action is within the power ol 
Congress, the same result may be obtained by the two 
houses, subject to the approval of the President, as by 
the President with the concurrence of “two-thirds of 
the senators pres nt. 

That statutes enacted within congressional powers 
may deal with the same subjects as treaties is demon 
strated by the judicial problem of construing conflicts 
between the two, and by the well-established principl 
that a treaty may be abrogated or modified by statut« 
(Pigeon River Co. v. Cox, 291 U. S. 138). 

Ihe action of the two houses may be by delegation ol 
authority to the President in advance of action, or by 
approval of action already taken by him and requiring 
congressional appropriations or other form of congres 
sional confirmation. ‘Trade agreements under present 
legislation and agreements under the Lend-Lease Act 
present interesting illustrations of delegated authority, 
as to the validity of which there is no doubt. (Hampton 
v. United States, 276 U.S. 394; United States v. 
Wreht I xport Corporation, 299 U.S. 304). 


\n agreement made by the President under authority 


Curtiss 


of Congress or approved by Congress, and within its 
a treaty, although so-called for purely 
United States, 


294 U.S. 583, 600. Such an agreement, which is usually 


power, Is hot 
jurisdictional purposes in Altman vy. 


termed an executive agreement, whether authorized 


before it was entered into or approved afterwards 
becomes the supreme law of the land, not as a treaty 
but by authority of an act of Congress. 

So-called 


upon 


executive agreements are usually based 


legislation within the power of Congress. ‘To 


call them “executive agreements” is somewhat mislead 


ing, because they are in the main agreements which 


are, and must be, authorized or approved by Congress; 


and as to which congressional action affords a sufficient 


political safeguard. 


The Treaty Power 
Che executive agreement authorized or approved by 


Congress may serve the same purpose as a treaty, with 
g 


respect to all matters within the power of Congress 


Congressional power in all cases may be used in) place 
of the treaty power, except where the power to act is 


itself derived from the treaty power. If the Court 


today could find no other ground than the treaty 


power as a basis for the protection ol migratory birds, 


the treaty powel itself must be relied upon, as im 
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INTERNATIONAL 


Vissourt v. Holland, 252 U.S. 416, and there may be 
other cases in whi trea would be the 
onl basis tor i XETCISE ot fed powell In such 
Cas thre reat ind approval b two-thirds of the 


Th process oO tking treaties, under the control 
ol one-third plus-on ) e senators present, lacks the 
Hexibility of thr cuul 18 TE iuthorized o1 
ipproved by maporities of both ) nut there is little 
posstbiliey ol tnmediat na } 7 the treaty powe! 
Our imternational tions a v controlled by 
wrecments other than treaties | ise of such agree 
ments is fully analyzed in Mr. \W MicClure’s vol 
ume on Internatio? Iexe / 1 ements. 

Phe* bulk of details of foreign verce and of other 
Hternationa re I Mius! ¢ ind Can only be, 
handled bv ag ! s l ) th cle laving procedure 
ot negotiating and approving treaties, and there is no 
doubt is 0 I} lich ) ivreements when 
tuthorized or approved vy Con ind) within the 

mowers cle leva d to DOdY 

1 hie VIrCCMCcHts ( must al ) i} and out 
ol th peac lollowll i i\ { iuthorized o1 ap 
proved by acts ol Cor SS 0 POU) resolutions 

idopted bv a WMayOrIcy ta quo ] present in each 
house insofar as they rela to ers within the 
power of Congress This ¥ provide an idequate 
political safeguard, and also a flexible means of dealing 
with our problems of internatio relations. Such 
ms will sufhice Ipon proper cooperation between 
he chi 1 CNCCULIVE mad Coon \ 


Trial of War Criminals by 
Military Tribunals 


Los 
enemy, but to seize and subject to disciplinary measures 
those enemies who Cll i pt to thwart 1 
impede our milita lo hav d the law ol 
wal During the ¢ \\ Judge Advocat 
(seneral went so far as to say hout the authority 

»> visit upon this class of offens 5 nary and severe 

punishments, thre t iKINng po vuld be greatly 
enteebled not abs i Whether com 
nanding generals shou re] om using then 
chiscl ton yt trving ) not trying, pal 
ticular cases o1 spo it the tl 4¥ the occurrence 
when witnesses ( l | ible, is, however, 
not a matter of law but of policy. The legal power to 
do so is vested in t nless ra ! 

[here is a tendency to belie, hat the Nazis 
are doing to 1} Cl i po in Europe 1S 
unprecedented. It is only so 11 ie degree in 
which it is being dor Che alrea <isting and well 

| | rl f tl iws ir include most 


LINE rTsSTrood poPirye 


RELATIONS AND THE TREATY POWER 


\ striking illustration of such cooperation is | 


sented by the Joint Resolution to enable the Unit 





States to participate in the work of the United Natio 
relief and rehabilitation organization, approved March | 
28, 1944. The original draft of a proposed agi 
for a United Nations Relief Rehabilitation A 
ministration was prepared by the State Department 


consultation with Great Britain, China and Russia 
I his al 


oa 


Ccine 


and 


the purpose of consideration and discussion 


CLISCUSSE d Wi 


he Hor 


was then both informally and formally 
the Senate Foreign Relations Committee and t 
Committee on Foreign Affairs, and with leaders of t 
appoint 


Depa 


two houses. 4 Senate sub-committee was 


which met with representatives of the 
submitted — the 


Nove nivel! 


reached, 


State 
propos 


15, 19 


President Roosevelt 


the two houses on 


ment, 





agreement to 
after substantial 
agreement signed by representatives of 


The joint resolution of the two houses, adopt 


accord had been and | 


iorty-foul 


tions. 
after full committee hearings, incorporated the agre 


ment and authorized appropriations fo1 execution, | 


but with some reservations. The agreement could hard 


be termed an “executive agreement,” but Senator ‘Ta 


may have properly designated it as an “executive-col 
The procedur met tl 
Vandenbere that “we m 
the State Di 


vressional agreement. 


pressed hope of Senator 


find common ground between Congress 


and the office of the President upon whi« 
I 


partment 
we can proceed with least friction in the developmet 
} 


of the answers to the utterly terrific problems whi 


Like liquidatio 


one after another will confront us in 


of the wai 


of these offenses, and precedents exist for their punisl 
ment Reflecting the law as it had then develope 
Francis Lieber laid down the basic principle simply 1 
1863: “All wanton violence committed against person 
in the invaded country are prohibited under th 
penalty of death, or such other severe punishment a 
may seem adequate for the gravity of the offense Th 


Hague Conventions of 1899 and 1907 also contain es 


tablished principles of law under which Nazi offe nde 
may be properly punished 
There is a popular misconception that internationa 


lac ks a 


military 


sanction. Ihe fact ts that 
+] | 


law completely 
deals WILT 1d 


although the court ividual 
rather than states, these courts, applying internationa 


of the sanction 


law, have constituted one most effective 


of international law, up to the present time. 


Finally, let it be said that the development of th 
military commission system is due principally to tw 
General Winfield SCOLT, who originated the com 
mission in the War; internationa 


and general, Henry W. Halleck 


lawyel 


men 
Mexican and the 


who, because 


of his interest and position during the Civil Wa 
brought it to maturity 
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THE TAX DIVISION OF THE DEPARTMENT OF JUSTICE 


(Continued from page 325) 
t all instances the United States attorney prosecutes 


ase through to conclusion 


IV. Tax Litigation in the Court of Claims 


lhe tax litigation in the United States Court of 
ims, all of which consists of civil refund suits brought 
taxpayers against the United States as the party de- 
lant, requires a procedure somewhat different from 
s in the district courts by virtue of special provisions 
the Act creating the court. Here also, of course, the 
dling of a case will depend upon its particular ci 
follows a standardized 


stances but the usual case 


se in the Division. After the appropriate docket 
rds are prepared and up until the case is prepared 
iearing, the pocedure is the same as in a taxpayer's 
in the district courts. The files of the Bureau of 
rnal Revenue showing the administrative disposition 
e claim for refund and the grounds upon which it 
based and denied, are procured and with them the 
nsive pleading is prepared and filed. The attorney, 
othce of 


eau of Internal Revenue, 


the help of the the Chief Counsel of the 


brings the case to a point 


ere it is ready for hearing. The term hearing instead 


trial, as in a suit in the district court, is the key to the 


sequent procedural difference between taxpayers’ 


ts in the Court of Claims and in a district court. 


When issue is joined in a suit in the Court of Claims, 


case is referred by the court to one of the commis 


oners of the court for hearing. This commissioner, with 


collaboration of the parties, fixes the time and place 
w the hearing which, under statutory provision,®! may 


held at or near the place of residence of witnesses. 


ten witnesses in widely separated places must be ex 


ined in a single case. Delay may ensue in the assign 


ent of a case for hearing since the Commissioner can 


t proceed until the parties are prepared. Accordingly, 


lax Division has a fixed deadline at which it at 


mpts in each case to have its preparation for hearing 
ynpleted. When this is done, it so advises the Court 


nd at that time seeks the assistance of taxpayer's counsel 


1 the arrangement of hearing calendars. ‘Taxpayer's 


sunsel will find it advisable to contact the Division in 


matter in the interest of expediting their case. 
\t the hearing, at which the Division attorney must 
present, all the evidence in the case is presented to 
e Commissioner of the court and thereafter the Com 
issioner submits his report on the case to the court. 
\ copy of the report is furnished to counsel on each side. 
(pon receipt of the copy of the report the attorney to 
om the case is assigned prepares any appropriate ex 
ptions to it and the request to the court for findings 
tact. 
hereafter, the case is briefed for presentation to the 
yurt. All briefs in the 


Court of Claims are reviewed by 


Sec. 167, Judicial Code 
52. If the Chief Counsel of the Bureau of Internal Revenue 
cides not to seek review of an adverse decision of the Tax Court, 
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Altes 
briefing, the date for argument to the court is fixed. All 


the Division’s reviewing staff before being filed. 


tax cases in the Court of Claims are argued to the full 
court and, with only infrequent exceptions, by the at 


torneys who have developed them. 


If the case is decided in favor of the Government, no 
further action is taken unless the taxpayer seeks review 
of the decision by the Supreme Court. If the decision 
is adverse to the Government, the question of whether or 
not a new trial or review by the Supreme Court will be 
sought must be decided, and the decision is made in the 
below under matters in the circuit 


manner described 


courts of appeals and Supreme Court 


V. Tax Litigation in the Circuit Courts of Appeals 
and in the Supreme Court and Related Matters 


(a) The Tax Division does not consider a case closed 
upon decision by the court in which the action is orig 
inally brought, but holds it open in any event until the 
period of limitation for filing appeal or seeking review 
has elapsed. If the Government has been the unsuccess 
ful party, the initial recommendation with respect to ap 
peal or review on behalf of the Government, is prepared 
by the attorney who prosecuted or defended the case in 
the district court or the Court of Claims, under the su 
pervision of the attorney in charge of litigation in the 


circuit courts of appeals and in the Supreme Court. 


(b) In addition to the consideration of appeals and 


reviews on behalf of the Government in district courts 


and Court of Claims cases, there is also the matter ol 


passing upon petitions for review on behalf of the Gov 


ernment in cases from the Tax Court of the United 


States. Cases before the Tax Court are handled, as has 
been previously pointed out, by the ofhce of the Chict 
Counsel of the Bureau of Internal Revenue. When a 
decision is adverse to the Government and the Chiel 
Counsel of the Bureau of Internal Revenue believes 
that review of the decision should be had by the appro 


priate Circuit Court of Appeals, he submits a recom 


mendation for review to the Department of Justice. 
Ihe consideration of that recommendation is under the 
supervision of the attorney in charge of litigation in the 


Here 


again, as in the case of new suits in the district courts 


circuit courts of appeals and the Supreme Court 


and in the Court of Claims, the attorney in charge pre 


pares a memorandum to the Assistant Attorney General! 
apprising him of the case if it be one which presents a 
novel question of law or involves a substantial amount 
of revenue or is outstanding for any public reason, and 
the Assistant Attorney General, if he sees fit, passes this 


information on to the Attorney General. 


(c) The consideration of recommendations of the 
Chief Counsel of the Bureau of Internal Revenue to 
seek review of a decision of the ‘Tax Court and the con 
no consideration is given to the matter by the Department of 
Justice 
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THE TAX DIVISION 


sideration of an ippea ym an adverse decision of a 
district court are the san nm natu \ppe il and review 
are had by a circuit court of ippea ind the procedure 
here outlined applies in her s 1tiOl Decisions ol 
the Court of Claims a viewab by the Suprem« 
Court but the procedu followed in determining 
whether ool hot tos ck { 1 i’ i I if Sdlll 

No appeal or petition for 1 mav be filed in a 
circuit court Of app ils, eX rt 0) iuthorization of 
the Solicitor Genera ind no ise d ided adversely to 
the Government in a dist CO sed until the 
Solicitor General has decided not to appeal. Therefore 

recommendation for appeal or 1 w on behalf of the 
Government must be submitted to t Solicitor General 
Belore the recommendation 1 him, it receives 
careful consideration in th ix Divis \ memoran 
dum is not written until the ndation of the 
Chief Counsel of the Bureau « Internal Revenue 1s 
requested and received. The memorandum then goes 
to the Division's. re ing stafl it has final 
review From the revie ng off ol file FOCS 
to the Assistant \ttorn Genel 1 charge ot tl 
Division or to his pri il assistal ) may express 
further views in the matt Ther vhole file goes 
to the Solicitor General with the D yn recommenda 
tion as to appe il or revie) I So tor General may 
or may not agree with t nina CO ndation of the 


lax Division 


d) When an appeal or a pet n for review ts filed 
ma circuit court o ipp LIS tI 1)' t taxpayer or on 
behalf of the Gover t is ( d in its entiret' 
under the supervision of 1 ittorne n charge of liti 
gation in the circuit courts of appeals and the Suprem« 
Court. By tar the largest single function in these mat 
ters is the preparatio riefs in ! deral circul 
courts ol ippe ils. tl] | nited States Court ol \pp ils 
for the District of Colun 1, and int Supreme Court 

I he procedut in the handling of an appeal or revie' 
depending, of cours pon the stances of the 
case, has already be 1 g a 1, but it also de 
pends upon the rules o pa yuurts. When 
case in the circuit co ipp 51s assigned to an atto 
nev, he begins prepa ym of t Actually th 
brief of th Govern nt iS K to the circuit 
court of appeals by a ta iver n completed un 
til the brief of tl r is d but in the 1 
terim th cas ms ) | n time iol 
preparation oF t Go S swering — bri 
When the attorney has prepared tl lraft of the briet 
in any case, he submits it to the Division’s reviewing 
staff for review before it goes to \ssistant Attorney 
General in charg of tl Divisio ynsideration 
When revisions are mad ind it is finally approved 
voces to the docket room which suy Vises 1ts printin 
ind files it in co | Divis sually has on 

Sor t ) ] 


yO4 


OF THE DEPARTMENT OF JUSTICE 


¢} 


enough copies of briefs printed to meet the Divisio 


and requirements of the rules of the court as 
lly i 


Ne ds 


service ol copies For this reason it 1s not genera 


’ } 


to meet the requests ot counsel tor extra ples but w 


ae ike CO] 


study of its briefs are desired, it can usually 


ivailable to counsel at the Department of Justice 
request for examination of a brief may ide eit 
to the attorne handling the case or th ittorne’s 
charge of administrative matters 

I he process ol setting Cases for argument has ) 


discussed above Wheneve possible ises are irgu 


by the ittorney who briefed the case, but not 


ly reassignments for argument must be mad Lhe ¢ 
of travel is constantly borne in mind and the Divisi 
follows the policy ol not sending il ittorney out 
irgue a single case in places remote ) tne sea 

Government. Whenever possible at least three cases a 
issigned for irgument on each trip It so nes h 
pens, moreovel that an attorney hand Z a particu 
case will have a conflicting argument elsewhere and tl 


for argu nt The 1 


will necessitate reassignment 


1 


terests of the Government rarely permit the submissio 
i 


of cases on the briets 


When a case is decided by an appellate yurt in favo 


if the Government, no further action is taken unless tl 


taxpavel seeks to have the case reviewed D the 


Suprem 
nited States by the 


certiorar! If a case is decided by a circuit court of ay 


Court of the 1 


peals against the Government, o1 


Government and partly in favor of th 





question of whether or not the Government will file 
petition for a writ of certiorari to have the ise reviewed 
by the Supreme Court must be determined 
It has been mentioned that review of a decisio 
of the Court of Claims is had by th sup Court ¢ 
the United States The procedur in determinin 
whe ther sucl 1 review will be sought is It Same as tha 
for consideration of whether review of ad s10n ot al 
ippellate court will be sought ust as an appeal to o 
review DV in ippellat court on behall ) the Govern 
ment may not be sought exce pt upon t iuthorizatiol 
of the Solicitor General of the United States, so also 
etition for a writ of certiorari on be ot the Gover! 
nent may not be filed in the Supr« Court of the 
United States except upon his authorizatior It is to hi 
ittention, therefor that the adverse d ision of th i} 
po ite court or tl Court of Claims t b 
ind the views of those government off s interested it 
the outcome of review must be presented for hi 
consideration Chis procedure is the sar is that out 
lined above in determining appeals to the circuit court 
ol appe ils 
If the So xr Gel i iuthori stn ta peti 
tion tora writ ol rtiorari on beha ot tl Gov nment 
| se 1S asSi¢ a tor the prepara t peti mn 
The draft of 1 D m 1s revie Division 
( t ( s s t I a ne 
9 “é conans 
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/islo ewing staff and upon approval the petition is sub 
t as tted to the Assistant Attorney General. The petition 
ly a Z sent from the Assistant Attorney General to the Solici 
t wl General, who, upon final approval, files the petition 
CO} the Supreme Court 
Ce \ f) Since all cases in the Supreme Court in which the 
eit! vernment is a party inder the jurisdiction of the 
ne’ icitor General, any do nent in such cases must be 

ved upon him and any matter in the Supreme Court 
s b connection with the case must be taken up with his 
irgu ( When a tax pave I ca petition for a writ ol 
yu tiorarl to review a de sion ot an appt llate court on 
le cf Court of Claims in a tax case, the Solicitor General 
VISI ns the case to the Tax Division for preparation of 
ut briel In Opposition o1 ther reply There can be and 
eat » fixed policy in this regard, but if there is a square 
oS a flict between two o nore appellate courts o1 the 
s ha stion is of more than usual general importance, the 
Icu vy may be a memora! m not opposing the granting 
id tl writ. The reply prepared by the Division attorney 
le | yws, for review and approval, the same course as is 
11SS1O ken by a petition for a writ of certiorari prepared in 

Division 
favo When a petition for rit olf certiorari in a tax Case 
ss t lenied, the case is closed. When a petition for a writ 
prem ertiorari is granted Solicitor General assigns the 
yn fo se to the Division for preparation of the brief on the 
of a] rits Chis brief passes through the most exacting 
of tl iew in the Division befor ipproval by the Assistant 
r. \ttorney General I} se is argued in the Supreme 
file Court by assignment of the Solicitor General which 
iewed ften to one of the senior officers of the Tax Division 
ites This statement of the operation of the Tax Division 
ive he handling of ci gation covers the major steps 
Santas t litigation process in the average case. The Divi 
5 shen procedure in tl ynsideration of proposals of set 
wk as ment or compromis¢ vil cases has not been men 
to o ymned because suci proposals receive separate and 
anne cial consideration I procedure in all such in 
itio! inces 1s uniform Irresp tive of the court in which 
leo case is pending at time the proposal is made, so 
vert it the discussion relating thereto will apply to any 
f the iss OF Cast 
o his VI. Criminal Tax Matters and the Consideration of 
e al Compromise and Settlement 
al Criminal and compromise matters in the Tax Division 
d ir under the supervision of a specially designated ofh 

hi Although these t ispects of the Division’s work 

out in no way related, those two functions are assigned 
ourt } one officer for purposes of administrative convenience 

i Under the p visions of Section 5229, Revised 
peti Statutes5 and Exec Order No. 6166, authority is 
nent sted in the Atton G ral to compromise civil o1 
iol linmal tax cases sil inder the Internal Revenue 
yn s, if they are ir mm or have been referred to 
a me See also I.R« S 

See Annual R \ Gene 1, 1938 pp 77 
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THE TAX DIVISION OF THE DEPARTMENT OF JUSTICE 


the Department of Justice for prosecution. Proposals 
made by taxpayers are not the only compromises, to use 
the word in a broad sense, which are considered. ‘The 
Division may reach the conclusion that the Government's 
position cannot be sustained and that the case should be 
reconsidered by the administrative officers of the ‘Treas 
ury Department and settled there without resort to the 
In either instance the attorney to whom the case 
is assigned requests by letter the Chiel 
Internal Revenue as to com 


courts 
views of the 
Counsel of the Bureau olf 
promise or settlement. Upon the receipt of the views 
ol that officer the case is considered by the Assistant At 
torney General in charge of the Division, who makes the 
final decision in the matter or refers it, if the case or the 
amount involved so requires, with his recommendation, 


to the Attorney General. 


At any time in the consideration of the case counsel 
for the taxpayer Is afforded the opportunity, if he so de 
in conference, and his views 


sires, to discuss the matte 


are fully discussed. Where in a civil case there are dis 
puted questions of fact, or where it is not clear that the 
issue involved is settled by authoritative decisions, the 
acceptance of an offer of compromise which appears to 
be commensurate with the possibilities of the case is 
usually recommended. However, it may happen that, 
while an offer is deemed commensurate, it is considered 
desirable that the question be litigated to obtain an au 
guidance in future cases. In 


thoritative decision for 


such an event rejection of the offer is, of course, recom 


, 


mended.*®& Under Section 3777 of the Internal Revenue 
Code, no refund or credit of certain kinds of taxes in 
excess of $75,000 may be made until the matter has been 
before the Joint Committee of Congress on Internal 


Accord 
is the practice of the Division to condition the 


Revenue Taxation for a period of thirty days. 
ingly, it 
acceptance of offers in such cases upon the approval of 


the Joint Committee. 


With respect to compromise in a criminal tax case 
other considerations prevail. If, from the study of the 
case in the light of all recommendations and the hear 
ing afforded taxpayer and his counsel, the guilt of the 
taxpayer seems evident, and there is reasonable prob 
ability of conviction, the case is regarded as not being 
compromisable simply by the payment of money, regard 


] 


less of the amount. Acceptance is recommended only if 


the offer includes a satisfactory setthement of the civil 
tax liability, including interest and penalties, together 
with a disposition of the criminal phases by an offer of 
the entry ol appropriate pleas. Lhe purpose ol this 
policy is to enable the court, after a full and fair state 
ment of the case, to determine what, if any, further pun 
ishment should be visited upon the defendant.** If, after 
careful consideration, the guilt of the taxpayer is not 
evident or there is lacking any reasonable probability 


of conviction, the acceptance of the offer is recommend 


78, and Annual Report of the Attorney General, 1940, pp. 72, 73 
7. See Annual Report of the Attorney General, 1938, pp. 76-77 
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THE TAX DIVISION OF 


ed In no iS Is a mpromise sett lent made for the 
payment of a sum ex eeding the | umount of taxes, 
penalties and interest. [his course 1s yllowed to avoid 
in ippearance of bartering prosecution for a sum Ol 
none for which the taxpayt Is no IVIii\ liable to th 
(,overnmen 

This svstem of consi ition O yromise or settle 
nent ol ix Cascs May § m to be pond rous, but when 
the real necessity of guarding agains njury to the in 
erest of the Government orl ! | will appean 
that s better to ei mn sic ) i what extended 

Vi hic ill rect t possib yf erro! I he 
same col sidera mn i ) we sot in e case ol the 
prosecution olf a cl ) inal tax case to conclusion 
CCAS , } | ) to tlorts of attorneys 
handling the cas wl et Tr it of the court 
ania 

When iX Cas Ss ) ) nised. it is closed 
rut hen the proposa S ( iSé s referred 
back to the ippropriat thee ) yrosecution in court 

by \ criminal tax 5 gins 1 JOINt investiga 
ton pb ire nuec age} ind isp i gent ol the Bureau 
t Internal Reve mn Np yn of this inves 
| ition t ( port yi tf . ror Sssenttot othe 
w Chiet o li g { ie Bureau o 
Internal Reve n Was rton. I case 1s then 
| ed bi Penal D ) B 1 and it makes 
thie ecommmendatlo ) 1) pa I ustice with 
resp yCriminal pros l nn ommendation 
relating toa | but quo tax Cases en ceived in the 
Department of Ju s handled by t lax Division 
because the te nical phases o iX ire equall as 
presen nou inal S e iS ind special 
tax knowledge 1s, t ) He wain th 
Assistant Attorn (; il and \itorne Genera 
i ke} ’ idvised o important cases The Crim 
inal Division o Depart n of Justice handles 
crinin cases arising oO ) wisions of the reve 
nue laws iting to (] 

\V) 2 1 Cas IS icT! I ) 1) } tment »\ the 
Commissioner of Internal Re iretully con 
sidered in the Vax Division o determining 

ther or not t facts disclose nd the evidence 
iallabl varran s ISS1O ) case to a grand 
jury and et minal proceedings were insti 
tuted, ther nild be a isonab wobability of con 
viction I taxpa s afforded e€ opportunity to 
present whates bracts ma‘ d . | views ol the 
i’nited States attorn ire g@ivel ich weight in tl 
determination as to prosecution, ] ticular with re 
spect to thy qu stion ot the reasonable probability oO} 
conviction When tl ise has been thus examined, the 
ittorne' » whom it is D n assig pares a memo 
randum to the Assista Attorney G expressing his 

as . ‘ As \ General Morris before 
sity Y tet i H ( tte \ priations, Heat 

ws Depa c Ap 1 Bill for 194 
. + ay ' Assis \ 1 G il Clark Tax Com 
promis D f J S Aspects of Procedure 


rot) 


Views aS Lo prosecutl 1h [his memora 
vhole file is submitted to the attorn 
expresses his views in a cover memorandum 
The file then foes lo the principal aSSIS 
\ssistant Attorney General and then pass 
sistant Attorney General in charge of the | 
who finally determines whether or not 
1)¢ submitted Lo the ind yury Lhe ASSIS 
General will often hold a conterence o1 
the Division officers and attorneys conn 
the chief counsel and representatives o 
sion of the Bureau of Internal Revenu 
during these considerations of the cas 
his counsel mat nake such contact wit 
e desires Criminal! proceedings i 1 
implementing the ordinary civil remedies 
nforcing tax collections. The only 
iminal aspects of such a case may be s ( 
trial. where a true bill has been returned 
ya plea to one or more ot the major 
dictment 
When submission of the case ) 
iuthorized ippropria advice ss oO 
States attorney ho presents th Cast ) 
and thereafter handles the prosecutlo I 
nent is returned. He keeps the Tax Divi 
ised of all progress in the case and it afford 
States attorney any assistance Nhe may q 
ises it assists in the development of th 
some cases members ol its stall at sel 
prepa ition and trial of the case. Briels ar 
ot law are prepared in the Division tot S 
ind the Division also participates in t 
ind argument of criminal cases on app 
ust as in tl handling of civi 
lo ws a SVSK of observance of time 
ing ot any action so also tit expedites tne 
criminal cases as much as 1s consistent 
terests of the case. Since criminal cases 
dence over civil cases in court, the syst 
is keved closelv to contormity wit! 
(CONCLUSION 
I his statement ol the function, organi 
ition of the Tax Division ol the D pa 
demonstrates 1ts Importance is a la ot 
played i large part in the interpretation o 
Revenue Acts. That it will continue to di 
tow urd the idoption x correct ind e) ) 
of law 1s borne out by the care it ex s 
harge of its important duties. It 1s i! 
that its facilities for effective despatch o 
ire here made available for those who will 
them 
and Policy 1940 Is 7 Ma 2s 
59. See Annual Report f the Attorn ( 
OU see Annual Repo! or the Attorne ly 
61. See Annual Repo f the Attorney Ge 
OZ. sex Annual Report of the Att ¢ ( 
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| EDWARD CARY WALTHALL 
LAWYER, SOLDIER AND STATESMAN 











F 
4 OF THE SOUTH 
T \ 
isio By GEORGE R. FARNUM 
ho of Boston 
Former Assistant Attorney General of the 
ort United States 
T HIRITY-EIGH I years after th a aah a ——~_ federate arms never approximated 
ge settlement of Jamestown, an Of all the splendid men that Mis those heights reached under Lee. At 
ss ish emigrant, William Walthall sissippi has ever presented to the na Fishing Creek, Zollicotler tell and his 
- d in Virginia and established 0?” General Walthall ts the one command was disastrously repulsed 
self near the present site of Rich beyond all competition in moral The energy and skill, however, with 
oe d He was t! American Pull strength of mind, heroism of which Walthall handled his men 
enitor of the tami into which ul, and commanding — influenc in the difheult and perilous assign 
id Cary Walthall is born in er mere ment of covering the Contederat 
city on April 4 185 Lh Lucius Q C. Lama) retreat into Tennessee did not escape 
; s father, Barrett Walthal Was ee deserved notice by his su perlors 
2 t eighteen childres no mnt West Point whose influence was In April, 1862, he was elected 
d with a daught 4 Virginia to prove of no small value to the colonel of the 29th Mississippi Regi 
irs a aoe ce ig “sans future soldier of the Contederacy ment. He served under Beauregard 
; r-in-law ; , 
aii ) Ree POUNCE) “e : on p In the academy debating societs at Corinth and under Bragg in hi 
L yu ‘ean WWANGONee “coached by a Raleigh lawyer, he movement to Chattanooga and his 
a unond and moved his family to eceived the training which was like advance into Kentucky. In Novem 
ss ssissippi, settling at Holly Springs wise to prove of no small value to bet he was commissioned brigadie) 
Hs the scams SLC SEM \l ” edt the future advocate and statesman general and put in command of th 
and at the dry goods business, of the | nion. Mississippi brigade in the newly on 
a : as elected ch wide, rk of M : \fter leaving school Walthall g@mized Army of Tennessee. Sickness 
a County oo om he held began the reading of law in the kept him trom the fi Id of Mu 
and ( ol ae ae eih potas thee of his brothe in-law, Georg: treesboro. He played a valorous rol : 
si kes oP genie le “ R. Freeman. A year later he was however, in the furious fighting a 
ae: prings, wich ei tppointed deputy clerk of the local Chickamauga. When the sun 
enter Of an Important bell, was ourt. In 1852. after his admission 0? the second day of the battlhe—th« 
consequence enjoying great and |, 1), Bar. he removed to Coffeeville bloodiest single day of the wa 
a ving prosperity hoon a where he began practice in partner Walthall’s brigad« had lost about 
ro my TS cea Z ship with Judge Cheves. His pro one-third of its entire strength in 
¥ thy, slave-owning p “iti nc fessional progress was rapid and killed and wounded. 
ae igh gee Peo Pd aes within flour years he was elected Ihe Union army fell back to 
we SA ge ie iy na OTe ear naar e district attorney for his judicial Chattanooga and Rosecrans was re 
= rag? ord open e Ip wee district. As a prosect-tot he won the placed by Thomas in command 
a a a al respect of his professional brethren The Confederates under Bragg took 
tia 5 ie, ; i id the public. When war came to up positions south of the town on 
oper rn Bee aac ; re pe bap, the house tragically divided against Lookout Mountain and Missionary 
istic EAE ae ay itself, he resigned and, as a true son Ridge. Walthall with a greatly 
sae i ae ak ok as a dee vf the southiand, he promptly joined depleted brigade was charged wit! 
vie Die NS Pag Lit ip with the Jalobusha Rifles. ‘Uhe the defense of the former. t nde 
a ymipany was assigned to the 15th cover of the heavy hanging mists ol 
ipl on ee ae ee one \lississippi infantry of which Walt a November day a strong force unde) 
dic catia ieee ie OEE a ul was elected lieutenant colonel. Hooker crawled up the ravines and 
for eed tae gi hal ae ld 1 . regiment was ordered to Cum burst upon the defenders. There 
‘ait + siaclinal wiideln pacmeanal berland Gap, whence, under the “above the clouds was fought a 
2 sti ‘eaiticery Ghclati aay command of General Zollicoffer, it battle which ended in disaster for 
ede ee Oe Mee 8 idvanced on its ill fated invasion of | Walthall—but a disaster following a 
Kentucky. A great and gallant sol resistance which a northern write 
: — series of ier, it was Walthall’s fate to be con- called “one of the bravest detenses 
iL graphical studies i ninent soldier fined to that theatre of operations in that occurred anywhere at any time 
p 7 eee ai y Mr. Farnum for the which the fortunes of the Con during the war.”” Walthall succeeded 
ads NE, 1944 Vol 367 











EDWARD CARY WALTHALL 


in extricating fragm 


brigade and in joining th ma 
< J 


body of Confederate forces on 


Slonary Rider 


The next dav Grant orde 
Thomas to assault the Ridg H 
orders called for no more in the first 
movement than the « ipture ) 1 ) 
ol riffle pits at the base I} sed 
stands out as one Ol tn no 
spectacular charges of tl wa 
Swarming over thes rifle p 
Ihomas’ men threw orders to 


wind, charged up the 
crumbling slopes and overw 
the defenders Though 


wounded Walthall kept the field ai 


held the impetuous foe in I 
until Brage’s shattered forces 
salely across the Chickamau 
Bragg tell back to Dalton, Geor 
and went into winter quarters. At ] 
own request he was relieved of co 
mand and Joseph E. Johnston 
appointed to succeed hi 

In early May Sherman started o 
the Atlanta campaign By a s 
of adroit and cautious maneuvers 
forced Johnston back from stand 
stand At Kenesaw Mountain 1 
Union commander varied his tactics 
and essaved a frontal attack whicl 


was heavily repulsed with the he 
of Walthall and his intrepid 
Johnston ultimately {| 
Atlanta, 
Hood. 


SIpl 1S 
back to 


seded by 


whe r¢ 


After sev ral st 


stabs at Sherman, Hood abandon 
the defense of Atlanta and set of 
after Thomas, who had been s 


back to Chattanooga with a consid 
able 
with the 


celebrated March to the Sea 


force while sherman sta 


ol his 


rest 


I} yas cs iblist d l lis 
Nashville, leaving Schofield bi 
to hold up Hood's advan \s 
latter came on, the former fell ba 


fighting delaying actions. At Frank 


lin occurred what a southern writ 
who participated in those magni 
cent but suicidal frontal attacks 
Schott Ids lines, ( illed one ol 


bloodiest battles of the ( 


so far as the Confederates were co 
cerned.” Schotheld having Te’ 
plished his purpose, withdrew 

} } 
SPI ol the Gauious inning he 
iO8 


received, Hood pressed on toward 


Nashville and his doom. After some 
delay which caused acute anxiety t 
Lincoln and Grant, the imperturb 


ble Thomas struck hard and in th 


rious fighting which followed 
Hood is disastrously beaten. Then 
nsued the terrible retreat and 


midst ol 


] ’ 
relentless 


hrough 


pursuit in the 


winter t days and nights ol 


bitter cold and intermittent rain and 


sleet, and over roads almost im 
passable with deep mud and covered 

ith a treacherous icy coating which 
broke 


under foot 


' 
ve of establish 

ood 
H I 


l ennessee Phi 


\bandoning the ho 


: 
| 
ing a line at the Duck Rive 


decided to cross th 


perate work ol protecting his reat 


. 
1 oO = 
WaS aSSIZINICG tO 


, , 
eade) Nathan 
\ 
Phe 


turing the Passage 
the brilliant cavalry 
latte: ci 


Bedtord Forrest 


inded infantry support and pai 
ticularly request d that Walthall be 
ylaced at their head. Parenthetically 


in notifying the various skeleton 


commands selected to form unde 


Walthall 


Dennessee regiment 


Hood rode up to the 19th 


and said, “I am 


sure I can rely on you’ Tennesseans 
to see the work well done adding 


cards were fairly 


Phe 


shville, 


er a pause, 


dealt at N boys, but the 


\ he i¢ 
replied, 


Valli upon 
I 


“Ves 


cards were fairly dealt 


badly shuffled 


private in the ranks 


General, the 
Dut they 9 


were very 


Ot the infantry assigned to Walt 


} 


hall several hundred were without 


With 


nevertheless 


indomitable 
they hobbled 


blankets 


bruised 


COUT ALR 


Snoes 


along 


ith strips of wrapped 


iround the il 


el Finally 


them 


and lacerated 


wagons were unloaded 


to carry Whenever the ad 


ince guard of the pursuers was con 
tacted howevel out they jumped 
ind took their places in the firing 
lin As a southern write put if 
When the uncomplaining sacrifices 
which these heroic spirits made is 


ily known, the historian and 


wet will transmit to posterity 
| 


thrilling story of the 


Stl! 


gv torm the 


immortal rear guard of Hood’s army 


under Forrest and Walthall With 

such help Hood CS( iped across tl 
I I 

lennessee with the tragic debris olf 


Walthal ate! 
North (¢ 


his army. 


jOll 


Johnston in aroiina 


CAVE his last battle orders at Bento 
ville. At this time he had rea 
the rank of major genera 

In a speech delivered in sup} 
of the presidential candidacy of G 
eral Winfield Scott Hancock, fil 
ears atte the wa Waltl 


declared: 


My ideal of a soldier commissio 
n the irm 1S 0 | 
iberal education, bri . onor, ¢ 


¥¢ wisdom ind patriotism 





uned him for th S 
ne who stands 

) cel aut hy 

one who giol vic ) 

of the field, but is so b 
spirit of our tree Ge 

vel lorgets 
triumphs Ol eal peacel 


triumphs of law 
was Walthall hims 
Following the surrend Walth 


returned to Mississippi. On thi 


Suc h a soldier 


1] 

ie fell in with Lucius Q ( Lama 
Krom that meeting lere sprang 
friendship which became an epi 
the southland. Walthall resum«s 
the practice ot fits protession 

Cotteeville, where lLama short 
joined him as a part Phe latt 


regarded Walthall a he strong 
man in Mississippi alter the wa 
What his encouragement and su] 
port meant to Lamar was reflect 
as early as. 1868 in a letter he wrot 
to Walthall, wherein he declarec 
“Do you know that but for you 
could not keep ip | yuuld ha 
given up long ago, and n mac 


an ettort Upon the election 


Grover Cleveland as President 
ISS84 lamar United Stat 
Senator, strongly ul 1 his triend’s 
inclusion in the ofh Tht 1 
Ing “In m opinion Gene 
Walthall, in the highes qualities ¢ 
it Cabinet ofhcer, ex S any man 

n acquaintance In Democra 
pal \ either Nort! ) South | 
the end, howevei ul ippomtmel 


went to Lamar hin 


Speaking DCO! senate it te 


Ul death ol 


} 


historic triendship, Walthall, in th 


course of a 
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ANNUAL MEETING OF 
AMERICAN LAW_ INSTITUTE 


TION of ¢ ist 


PmOMPLI Ef t two 
C volumes olf the Restate int ot 
Law and approval ol the final 
ol the Revised Unitorm Sales 
vere the oustanding a omplis] 
s of the meeting ol Amer! 
Law Institute held in Philadel 
May 9, 10 and 1] Phese last 
nes of the Rest thus 
ed are part of the five volum« 
k in Property, the first units 
hich are already in print 
Vith the ending of ¢ work in 
rCTLY the restatement project 
which the Institute has spent 
ol its effort since t923, comes 
close The addition of the two 
volumes brings the umber ol 
»ks produced to nineteen The 
volumes will be ready for dis 
bution late this fall I} will be 
owed shortly thereat D\ the 
manent index = ol whol 
statement and a volume ol 
dicial citations in the various sub 
ts, known as “The Restatement ir 
Courts.” The latter gives the 
references to the cou tations 


each subject, section D\ 


is showing the lawyer on judge 
it the acceptance of the particular 


\t present 


above the tei 


tion has been these 


itions are 


k and the 


forthcomin 


x pected to contain about twelve 
ousand of them 
lhe Revised Sales Act 1 product 
the collaboration bet en the In 
ite and the National Conterence 
Commissioners on Uniform State 
VS It is hoped ind ‘Pp ted that 
vill become one of the ¢ lapters Ol 
modern commercial code, to br 
xduced through joint 1 rk of the 
») organizations mentioned. Such 
ode, it is estimated, will take 
bout five years to produc Suitable 


adoption in all states, it should 


ilitate the conduct of the business 
the country through a set of rules 
hich = are uniform cleat and 
NE, 1944 Vol 0) 


section, 


thousand 


volume 1s 


directed to current 


proble ms and 
prac Lices 
Kloyd E. 


formerly a 


Phompson, Chicago 


member of the Supreme 
Court of Illinois, was elected to the 


Council to fill the vacancy caused 


William 
Wharton Px pper ol 


by the death of Browne 
Hale. 
*hiladelphia was re-elected as presi 
Judge Hand, of New 


York, vice president, William Drapei 


George 


dent, Learned 


Lewis of Philade Iphia, director, and 
William Dean Embree olf New York 


treasurel 


Kleven other members ol — the 
council, whose terms expired this 
vear, were re-elected. 


L hese are 


John W. Davis, New 


York; Robert G. Dodge, Boston; 
Charles E. Dunbar, Jr. New 
Orleans; William V. Hodges, New 
York; Joseph ( Hutcheson, Jr., 
Houston, ‘Texas; John J. Parker, 


Charlotte, N. (¢ Thomas |. Parkin 
son, New York; Henry Upson Sims, 


Birmingham, Ala.; and Thomas Day 


Thacher, Harrison Tweed and 
Cornelius W. Wickersham, all ol 
New York 

[he proposed Sales Act submitted 
for approval of the Institute was 
iccepted except for some minol 
modifications suggested by various 


members. This new Act attempts to 


Improve on the old law olf sales in 
being (1) fuller, reaching trom 
three to three and one half times 
more cases; (2) more modern, tak 


ing account of commercial history 


ind cleaning out the — technical 
hindrances and trickery possible 
under the old Act; (3) simpler in 


anguage and form. 


Inasmuch as sales are contracts 


and it was found that most lawyers 
know very little about the law ol 
sales, while all are cognizant with 
contract law and its terms, the Act 


has been phrased in contract terms 
ind wherever possible the sectional 


treatment has followed the 


ste ps 


followed in the making and perform 


ing of contracts, according to_ the 


Reporter. 


Throughout the Act merchants 


are treated differently from ordinary 


buvers and sellers, at times favor 


ably; at other times they are held to 


greate) responsibility than — the 


ordinary person. This merely sets 

up standards for those who are pro 

fessionals in the field ol sales 
Pawnbrokers likewise are treated 


as an exception to a good many ol 
the provisions of the Act on the 
takes 
risks in 


theory that then profession 


into consideration the 


volved in their dealings and becauss 


courts heretofore have been holding 


them accountable even without 


le vislation. 


Accepted commercial has 


usage 


been codified in a number of  se« 
tions. ‘Thus installment contracts 
are treated differently from others 


and the right to a signed receipt 
upon delivery has been recognized 
Many 


provisions usually made available to 


arguments and = contractual 


those able to afford expensive 


counsel have been codified. 
\ striking change over the old law 
risk of shall be 


delivery than 


provides loss 


transferred on rather 
on the passing of tithe where the 
contract requires or authorizes the 
seller to ship the goods. 

One 


much 


section which pave rise to 


discussion that dealine 
Seller's Dis 


covery of the Buver’s Insolvency and 


Was 


with the Remedies on 


the content of this section was lelt 


to the discretion of the committe: 


in the light of the discussion, basing 
it on the question of uncertainty to 
the seller as to buyer's credit rathe 
than on the narrower issue ol buyer's 
insolvency. Another was that provid 
ing for a statute of limitations. How 
retained with the re 


ever it was 


minder that it could be deleted by 


iny legislature which so desired. 
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BOARD OF 


Last vear the fu text of t public authority 


Proposed kina Dratt No 2 ol 


condemning the 


servient tenement, the other arguing 


AMERICAN BAR 


GOVERNORS 


opinion as to the history of covena 


running with the land. Howey 


Restatement of Property, Group No they are as much interests in land motion to expunge the mat 
2, had been submitted to the Ii is are easements. However it was treating the history was lost w 
stitute in three parts isements voted that such covenants are voting on it resulted in a 
licenses and promises especting tl property interests and that compen Proposed Final Draft No t ol 
isc of land. Section npl sation must be made to those entitled Restatement of Property, Group 
last vear and those tentativel to the benefit of such promises upon — 1, containing proposed modificat 
proved last year, b t back to iking \s to the measure of com of ‘Tentative Dralts 13 and 14 
COMME iS tO parthe irs, W pensation, the Institute took no treatment of accumulations and 
ipproved by the Institute this standing. While it voted down a rule against perpetuities was 
Heated discussion arose cone proposal that it delete any mention cepted by the Institute, as was Fi 
ing covenants running with t land of compensation in such cases, a Draft No. 5, which is an appendix 
one group protesting that these motion to include such matter in the No. 4 dealing with the statut 
not an interest in lar ind ( ) form of a caveat was passed modification of the rule in spe 
property rights to b d byt i here was sor difference ol jurisdictions 
ftk Board of Governors of 1 mittees recommended the amend and surtaxes may be integrated 
Kinerican Bar Association met i iment of certain sections of — the fewer declarations be required 
| , . that complications of graduated 
Philadelphia on May 8&8 and 9, 19 By-laws Dhes recommendations, I , 
ie : cs ; : : rates and withholding rates 
preceding the am ing 0 which deal principally with — the avoided to the fullest extent possil 
he American Law I I printing and distribution of reports among the great mass of salary 
tative arrangements for the annua were approved by the Board and will wage earners, as well as to the ¢ 
necting to be held in Chicago co be published in a future issue of the that other necessary and desirab 
, i « ‘ { x iaws i} pl al 
encine Semembe ies JOURNAI simplification of ta i pplica 
‘ ; ’ to individual and corporat t 
proved, it being d l IVisab \pproval was given to a proposed payers may be achieved 
to restrict the ( it » four lays statement to be issued by the Spec lal \j pt val y . , luti 
IPTOVA VAS VIVCTI )a TCSO Oo 
is was done last yea I Committee of the Association on nd a proj 1] hmitted 1 
ATIC é ITO POSE JLii SUDINILLCE i 
nouncements mcerni Bill of Rights respecting the Hobbs t] ehios 5 sl) eae 
. i¢ Ol i ce Ul Lilt CcLigo ) 
ium will ippear in tutu issues O Bill (H. R. 3690) now pending . , . 
International and Comparative Lavy 
the JOURNAI before the Congress. Such statement . , . . 
on Revision and Codification 
In presenting his report as to th objects to the enactment of the Bill Stee ‘Cine Biniienaiiee Tis 
I « ALIU «< 4 < 
current financial condition of principally upon the ground that it EOE gt ER aS og 
OT; 
: : . } : 
Association thre treasurer directed does not offer an adequate solution . . : . 
, , territorial limits of the Unit 
tttention ra la it men f the problem ol police detention Stat Id | id] trict 
ates woul Ti rigidly restricted 
ship in Ass ition 1s ind investigation. F ; ; 
I during a period of not less than fi 
reached an a ind \cting pursuant to the resolution 
; vears alter the termination 
pressed opiniot , 1, idopted by the House of Delegates = 
: Ba “al hostilities so as to prevent the i 
traord expenditures on February 27, 1944, a special com ; 
raOremiary = u : migration of aliens who would | 
ork activities, th \ssociation nittee of the Section of ‘Taxation a compete with soeumeii 
probably conclude the current \ presented the following resolutions members of the Armed Forces ol t] 
ho i deficit. du i to vhich were adopted by the Board . ' . 
cencit, a en United States in obtaining emplo 
1] = nero hee | | Reso_tvep, That the American Bar ‘ . 
tattle pA ES : ive , ment The proposed legislation ¢ 
: ; : oF \ssociation recommend to Congress 
ectle ire ) SD nadid s§ : > " 7 | 
sea ; t the Internal Revenue Code be cepts from its operation techni 
| oie . 
mech has been g SUS imended in the manner necessary to experts who are considered essent! 
ng members lp unpaig chieve simplification of the in and non competitive to the citizens 
dividual i t as “ ° 
\cting pursuan » previous ? ¥ Serene ix as is proposed in of this country and also excepts 
, wf 
R. 4646 3 : 
structions of th Joard. that study b > ‘ ersons admitted to complete 1 
stele P 5 ’ At Stud Be tr FurTHER RESOLVED, That the P ; 
Iven to the provision of the Cons American Bar Association recommend mate family groups 
ution and By-laws Associ o Congress that its studies, looking In the absence of Judge Geors 
ward the simplification of the In ; 
ion, dealing with reports of S rd th iplification of the In W. Maxey, chairman of the Cor 
: : ernal Revenue Laws, as applied to 
tions and Committ Board a mittee of Judges appointed to « 
LOW income taxpayers be con ri 
} ¢ P nad } / Me » 4 377 
tb-committees On S 11S Co ed, to the end that the normal (Continued page 9//) 
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is a pleasure to present the fol 


ving exchange of letters 


ijor General Myron C. Cramet1 

e Judge Advocate Genera 
shington, D. C 

r General Cramet 

have been advised that many of 


leading members of mur cde part 


ire to assemble for a general 
ference at Ann Arbor, Michigan 
the fifteenth of March. It will be 


appreciated if you will convey 





hese officers my greetings and best 


ies, and the continuing desire of 
Bar 


( losest of 


\merican 
ntain the relations with 
department and the members of 


profession in the military service 


e splendid way in which these men 
serving their country is a matte 

great pride to all of us 

\s vou know, the organized Bar 


ler the leadership of the American 


Association, has been actively 
rticipating in the Army Legal As 
tance Plan which was put into effect 
the Army just a year ago. I believe 
fitting on this first anniversary 


he plan to reaffirm our desire and 


rpose to cooperate in every possible 


ivy with the Army, to the end that 
ery man in the service will have 
lequate legal advice and assistance 
ide available to him 


The successful operation of the 
n during the past year, I believe, 
iks for itself The American Bar 


\ssociation is proud of the part it has 
ived in these accomplishments, but 


pecially wants to pay tribute to 


ose men in the state and local asso 


doing the work in 


the success pos 


tions who are 
field and making 


le. We are 


plendid cooperation we have received 


indeed grateful for the 


ym the members of your Department 


d Legal Assistance Officers general 
n this joint endeavor of the Army 
d the Bat 

With kindest personal regards, I 
lain 


Sincerely 
JosEPH VW 
1944 


yours 
HENDERSON 
March 11, 
Henderson, President, 
Bar 
) 


| iladelphia 2, 


| Se ph WU 
\merican Association 


Pennsylvania 


Dear Mr. Henderson 
Your letter of March 11, 1944, with 
ference to the anniversary of a 
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Association to 


WAR NOTES 


By TAPPAN GREGORY 


of the Chicago Bar 


year's operation of the Army Legal 
\ssistance Plan under the leadership 
Bar Association 
brought to me at Ann Arbor, Michi- 


gan, 


of the American was 


at which place were assembled 
judge advocates from most of the im 
the United 


portant commands in 


States and at which 89 of them wer 
present I read your letter at the 
conference and it was accorded an 


enthusiastic reception 


The Legal Assistance Plan has 
proved to be one of the outstanding 
innovations of the war period and 
never would have been able to hav 


been carried through if it were not for 
leader 
ship of the American Bar Association 


the enthusiastic support and 
I can assure you that all the members 
of The Judge Advocate General's De 
partment, as well as the Army at large 
the American Bat 
the 
carrying out of this plan and its co 


ippreciate what 


Association has done to assist in 
operation in the matter. 

Since my return to Washington | 
that the 
nected with legal assistance in 


ofhcers 
Wash 
having a 
night, March 
and Navy Country 
Club here in Washington, to 
invited. I 
your 


am informed con 
vicinity 
Thursday 


ington and are 
dinner on 
0, at the Army 
which 
that 
will 
that «o« 
looking forward to 


at that 


have been 
health 
your 
and | 


you trust 


your and duies 


permit attendance on 
casion am 


seeing you again time 
Thanking you for your kind letter 
and with best personal regards, I am, 
Very sincerely yours, 
Myron C. CRAMER 
Major General, 
The Judge Advocate General 


March 21, 1944 


Some time ago a similar letter was 


also received from the Judge Ad 
vocate General of the Navy, as fol 
lows 


lappan Gregory, Fsq 


Chairman, Committee on War Work 


Chicago 10, Illinois 
My dear Mr. Gregory: 
You and your Committee undertook 
and have accomplished a tremendous 
task in compiling the compendia of 
the laws of the various states relat 
ing to problems of the men in the 
Armed Forces and in procuring thei1 
The 


publication without cost. com 


pendia of twelve states have alread) 
been received and will increasingly 
be of value to Legal Assistance of 
ficers, ashore and afloat. 


outstanding contribu 
tion to the Legal 


of the Navy, in 


This is an 


Assistance Program 


addition to many 
others which you and your Committec 
have made. Your’ generous and 


patriotic service cannot be too highly 
commended, and I send you my hearts 
congratulations on your work, to 
gether with my appreciation for what 


vou have ac complished. 


Sincerely yours, 

I. L.. Gatren, Rear Admiral 
Judge Advocate General of 
the Navy 


January 20, 1944 


There has been received by the 
\ssociation from the Headquarters 
Panama Canal Department, Publi 
Relations Officer, a press 1 leas 


from which we quote as follows 


Although military justice has always 


recognized the right of an accused to 


avail himself of his 


counsel of own 
choice, either civilian or military, it 
is a rare exception when anyone 
below the rank of a commissioned 


officer appears as counsel for an ac 
cused on trial or has any official stand 
ing in the proceedings. In one of these 
a soldier charged with 


rare instances 


the commission of a serious offenss 
military law was, at his own 
request, ably “defended by Pf 
Messias, of the Bronx, New York City 
Field Sixth 
in the Panama Area 


recall 
had happened 


against 
Sol 
now serving at the France 


Air Force 


Old-timers 


sasc 


could not that 
such a thing ever belore 
After the 


quest for the services of Pl 


accused Ss re 
AMesstas 


Commanding 


at the base 


was granted by the 


General of the Sixth Air Force, the 
appointing authority, Ph Messias 
entered the case and carried the de 


lense through to its comple tion, on an 


equal footing with commissioned of 


ficers arrayed against him for the 


prose ution. 


Only in a democratic country and 


in a democratic army such as ours 


could an enlisted man stand before a 
military tribunal the equal of a com 
missioned officer, with ability and 
experience being recognized regardless 


of rank. 
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TAX NOTES 


VIEE TING of the Council of iod abnormally 
] } } 


Section of Taxation was |! I on) 
\Nlav 9. The to 1P5 ol 


1956—1959., were 


A 


in Philadelphia on 


SINnce the, were excess ol 


11} 


similar deductions for 


lowing action is taken ier vears. This relief was denied 
| } ] 

| The Council ip wed iuse the taxpavet had increased 
steps taken in H. R. 4646 to achi ts gross income during the base 


ps 


simpli fie wion Ob the tailed to 


individua i! period and because it prove 


come tax. A resolution to is effect that the increase in bad debts was not 

was presented to, and approved b i mere incident of the increase in in 

thre Board ol (,overnors cone al Man) Le , Corp ? | ( 
2 ‘The Council adopte No. 77 

tion to overcome the. etlect . 


Foreclosure of Property— 


Bid Price, v. Value 


decision of the Supreme Court 


Dobson. case \ resolution wi In H cia v. Midland Mut 
presented to the Sectio it isn / e Insurance ( on | S. Plt 
ing in September and to the Hi the Supreme Court held that, where 
of Delegates asking for permissior mortgagee’s bid price on for 
recommend to Congress that the It osure equals the mortgage debt 
ternal Revenue Code be amended so ylus accrued but unreported in 
as to make the scope of the review Of terest, such interest is income to the 
Pax Court decisions the same as mortgagee. The opinion in that case 
review by ippellate courts of 1 stressed — the bid price factor as 
decisions of federal district courts vainst the market value factor. The 
Phe Council decided to print Sixth Circuit has distinguished this 

and make available to all members ase where the proot showed that the 
of the Section and to other persol irket value was considerably below 
interested in the matter copies of tl the principal amount of the mort 
drafts of a general property tax a ie. It ignored the bid price, and 
public utility tax prepared by t letermined gain or loss under the 
Committee on Stat ind Loca provisions of the regulations which 
Property Taxes onstrue a_ foreclosure bid by a 

!. The Council decided to devot nortgagee is an exchange ‘of tl 
two davs to Section n tings al wtgage obligation for the “fan 
time of the annual meeting next) yyarket value of — the property 
September The first mecting of tl Nichols v. Con \pril 5, 1944 
Section will be held on Sunda r1T.C. 398 


Septembe 10 and the secon 


Vdluation—Gift of Property Subject 
to Obligation 


Procter, C. C. A 


ing on ‘Tuesday, September 12 | 


Council and committec chan 


will meet on Saturday, September 9 am 
\I] 1 1 held April 11, 1944, involved an inte. 
| meetings wlll De held at ! 
sting valuation question for gilt 


Drake Hotel in Chicago 


iX purposes \ son transferred to 
Excess Profits Tax— istees his remainder interests in 


Abnormal Bad Debts 


two trusts of which his mother was 
The taxpayer sought to reduce it fe beneficiary. “The remainders had 
CXCCSS profits tax by increasing previously been pledged as collateral 
excess profits credit under t security for notes held by the mother, 
normality” Provistons , I.R.( nd the trustee of the trust created 
$ 711 (b | kK Chis increas¢ the son was directed first to pay 
was sought on the theory that bad nv amount due on the notes and to 
debt deductions during the bas hold the remainder of the corpus 
Prepared vy Committe n P licatic to pay the imcornme to the son tol 
ema bag a ( os ( Ie th remainder to his children 
H id ©. Colga M R The court held that, in determining 
, ‘ 
oo he : , " 1e present value of the remaindet 
=o 


vIvVen to the children the 
mount ol the notes should 
deducted from the present value 
the pledged remainders whicl 
transferred in trust, and that 
ilue of these remainders should 
iscertained with referen to 

ith of the mothe 

Ihe valuation of property on 


basis of the owner's eq 


nvolved in Beulah B. ¢ 1? 


No. 76, wherein. th 


will acquired improved 
roperty subject to iorteag 
in amount equal to the fair mark 
value ol the propert yrstihe 
cedent’s death Phe ixpayel 
not assume the mortgage but la 
sold the property tor cash to 
ndee¢ who took Subject Lo 
mortgage In determining t 
amount of gain realized upon 
sale, the basis of the property int 


taxpayer's hands was determine 


Il that ] 
i 


be zero. It was hel la no dept 


tion was allowable on 


pro} 
ind that the amount of the mor 
was not part of the am 


} 


The gain, therefore, was limit 


he cash received 


Division of Husband-Wife 


Exemption 
In A. L. Lusthaus Fr; th 
1 husband and_= wil had 
separate returns covering 1ncol 


d 
Ccl 


CTT 


in alleged partne ship with all 
{ personal exemption Claim d 
the wife’s return I} Tax Cou 
held that a true partnership did n 
exist and that til ) the Inco! 


should be taxed to the husband 
husband in his petition to th 


had claimed that, in the « 


Court Ve 

of an adverse holding on the partne 
ship question, he should be allowe 
the personal exemption original 
taken by the wife Phe court he 

however, that a husband and wil 
once having made an election as 

the proportion in which tl m 
tion should be taken, could not lat 
Change then posit m to bet r at 
vantage in the light of subs quel 
d elopments Th ourt has sine 
AMERICAN BAR ASSOCIATION JTOURNA 








nts 


ittes 
orki 


thee 





reci 








LETTERS TO THE EDITORS 


nded its original opinion elim1 
ing the binding election theory 
he basis for its holding on the 
sonal exemption point, and in 
id holds that, since the wife wa 
1 party to the proceeding and 
waiver by her of her right to the 
mption was filed the husband's 
m to the exemption may not be 
yonized 


Payment of Insurance Premiums 
with Trust Income 


lrust income which ts, or in the 
etion of the grantor or of any 
son not having a substantial ad 
S interest mav be, ipplied to pay 
miums on insurance policies on 
erantor’s life, is taxal to the 
ntor under Sec. 167 (a ») of the 
the Editors 
HAVE read the article of Dean 
Pound on administratiy ibunals 
ypearing in the March, 1944, AMER 


iN Bar AssoOciATION JOURNAI 
vas particularly interested in the 
le because it invol ed m to 
1c extent. The report of the com 
ttee of the Bar Association of San 
incisco, to which Dean Pound 
rred in his article, involved the 
‘hee of Administrative Hearings in 
sion VIII and at that particular 
I was the Chief Hearing Com 
ssione} ol that particular ad 
nistrative tribunal 
Let me point out here that the re 
rt referred to was not a report ol 


Bat Association of San Francisco Cast 
it merely the re¢ port of a committee 
that Association [The committee 
iS appointed at my request and 
ery facility was afforded the com 
ttee to observe and investigate the 
orkings and the procedures of the 
Mice of Administrative Hearings 
he members of the Bar Association 
ymmittee are all estimable gentle 
n and able lawyers and are all 
rsonal friends of mine. I am quit 
UNE, 1944 VoL. 30 


Code. Three recent cases concerned 
the taxability of the income to the 
erantor-insured where the main 


tenance of insurance was apparently 


not the primary purpose in the 
creation of the trusts. In Louts 
Stockstrom, 3 T. CGC. No. 87, the 
trustee of a trust for the grantor’s 
children took out a policy on the 


grantor’s life paying premiums from 


accumulated income as authorized 


by the trust instrument. The income 
so used was held taxable to the 
erantor. On the other hand = in 


RO. a 


F. Booth, 3 T. C. No 


husband created a trust with himself 


Georg: 


is trustee and the income payable 


to his wife. It appeared that there 


the husband was considering 


ite! 


dropping some of his insurance and 
that the wife used part of her trust 


income to pay the premiums. ‘The 
trust income so used was held not in 
cludable in the grantor’s income. In 


the third case a husband and wife 
joined in creating a trust for then 
children with the husband contribut 
ing insurance policies on his life 
and the wife contributing income 
The 


come, though not so required to be 


producing property. trust in 
used, was used to pay premiums on 
The Tax Court, with 


four dissents, held in W. C. Cartin 


the polic ies. 


hour, 3 T. C. No. 61, that the trust 
income was not includible in the 
husband's income since he was not 


the grantor of the property which 


produced the income. 


Letters to the Editors 


sure that they reported their observa- 
tions as they saw them according to 
their lights. Nevertheless, let me say 
administrative 
federal, that 


that there is not an 
tribunal, either state o1 
extends to the citizen the due process 
that the Office of Ad- 


Hearings extends to 


of law 
ministrative 


persons brought before it charged 


with the violation of ration orders 


and regulations. | have had experi 


ence with administrative tribunals 
and I am convinced that the criticism 
made by the Bar Association com 


mittee that due process of law is not 
afforded by the Office of Administra 
tive Hearings, is simply not true. 

I might go on at great length in 
order to support my view by citing 
after case that was handled by 
the Office of Hear 


ings when I was the Chief Hearing 


Administrative 


Commissioner in Region VIII but I 


will not do so. As a matter of fact, it 


is unnecessary for me to do so in 
order to carry my point. If you will 
read the unanimous decision of the 
United States Circuit Court of Ap 


peals for the Fifth Circuit in the case 
of Wilemon v. Brown (decided some 


time in the early part of January of 


this year) , you will there find a com 
plete answer to all the criticisms 
the Bar 


Association of San Francisco and all 


made by the committee of 
other groups. The United States Cir- 
cuit Court of Appeals for the Fifth 
Circuit pointed to the Act of Con- 
gress and the valid rules and regu 
lations made pursuant thereto and 
held 


fice of 


as was inevitable—that the Of 
Administrative Hearings was 
validly constituted and that the sev- 


eral Hearing Commissioners were 
lawfully appointed and that they 
were lawfully exercising a jurisdic 


tion delegated to the President by 
the Congress and in turn delegated 
by the President to the Office of Ad 
ministrative Hearings. As the Circuit 
Court of Appeals pointed out, the 
against this ad 


criticisms made 


ministrative tribunal were merely 


have been 
the 


the old criticisms which 


made for years against ad- 
ministrative process. 

\s a lawyer and as a former judge 
of the Superior Court of the State of 
that 


better than 


California, I may say lawyers 


will have to do much 


they have in the past—and this ap- 
plies also to judges—if they expect to 
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LETTERS FTO THE EDITORS 
Wy) SS St i n District of Texas in the J] mor was no willl 10 
rowt of the admiunistrat ro S S have got to re! ember that a respondent ac reck 
I am not saving that tl dminis vc] inv of the Circuit Courts of negligence (havin yuired of 
live process should : issumed \ nowadays feel bound to local OPA ofhce w oO do 
lnportance hat it iS S eC ) un mn ing hat anv govern Ing told to do what iS dT 
the fact nains ut S ty] gency does. I do not think the 80 deserved “sever« ishmel 
| } ] } | j a 
shina ION OF Just cision in question ‘“‘demolishes is held that the ord . ee = 
nine nde ‘ t ) ; wy If on to | fy - 
nin en ) San Francisco report at all The ) a penalty It o ) i 
nd unless | rs al S f } $100 he must be tried by a co B = 
S MSpicuous Ultfairness in p! cedu 
in a " pet »? iT t rut ire told that 5 n bs 
that report brings out 1s, alt 
har he ha in the AS , t’’ to the extet S10, 
t il point 
st assured t] t Del l ) iL penalty 
, § signifi { hat I t! ! » 1 
. ill contint » ret , 9 gnincan ) ! ] ( ! 2 p> 
‘he Eras a strat; t of the San Francisco Bar Asso D! 
; : ; eee ta = n> : 
justi wind tt ¢ m Comn ad been g@i\ 
Sais ‘lM hecaoms aT h publicity, the OPA on March / Edi mu 
P Q)4 nit | t ‘ ne nN 
In om idemen ’ put o regulation WO recen iti ‘ 
Dean Pound is nitstand: ifying its rules to son xtent to magazines of wi fy a 
F the , ; ' SO! of the serious possibiliti ' ral 
rh}? ) ! ) ) , : tes nt sound a 1 irn 
ertain ! 1DUS B these new regulations One is by ( H Gra N 
St? tl ro S ) »>mts eT t ] } " ‘ > 1 
in} itl ) Ss HT ) O l ) tec Intil \p ntitled What B S | , 
" S i ) } S( at the inadequate pro About Postwar An Hart 
port of tl ) ) sa dl was retained many months ( 
Ctal ad in J I Vf gazine for | ) 
{ ‘ ] 1, n ft t ae } 
DCO ( 1K a ¢ ) 1 notice 7 its obyectionabl h is extracted u 
port, the United Stat Circuit ¢ itures. Obstinate resistance to ré¢ 
P] I I re si Isa rb 
1 Appeals, bv 1 $10 nts of fair hearing 1s charac 
! ent prop at 
I Case , ? S | 1diministratis iwencies ; 
: HLISINESS ! ! ; 
} | ] tT ; ¢ . . 11 
ished ! 0 1) , | books are full of examples f 
| 1 1 , I 0 pl pos ) (.ons ( 
oun tes ! pased " 
yu roof of this. Moreover. the) rt x” unconscious S 
; 7 
this report een CoO } _ | hat “3 
ses In hich administratiy igen idea tha ) ; 
ly deflated ah i d ] ) 1, : ' _ na 
s conduct one-sided investigations fo little moré . 
, ' mr? ] ’ 1 , scl 
sion new Im mpo mice ,a ce S10 hich bus 
r fixed opinions, and as a result wr i iis ; 
of the Supren Court of t Un : e economic pro ri ) a 
ress those opinions publicly and pP 
States ; ; ; ; ynally callir lo ¢ 
vatedly and then institute pro Sti 
I combatants ‘ 
: 2 y ' , i dings agains 1 particular her alive ic 
. ] . : ] 1 ’ 
and judges ’ s ) isado | " in wh he 1s x pected to ; bine 
} nm ft ] Bears ' The other article (seo \ . 
ana ison rey] IOVIO i hims igainst charges of in 
, : Maxey, Chief Just tt the S $ 
prepuce in dealing ! ! ) inlawfully vhat th igen ' I 
g 4 ‘ ) 
nistrati I if preme Court of Pe nia 
Miinistha ) » tl Y wu i ilvance determined hi 1 5 stay yn 
ire 
shar A, aes f , ; he ilibrium Be Libe 
ut th ould ing unlawfully In other words rh Equilib — Assc 
in accomplishing tl yb] is subject ~~ administrative ib \nd Government . Februa ind 
+} : 1O14 . Pap i 
ley desi solutism 1s not a matter of anv one 1944 issue of th \MERICA Ba \ 1). ¢ 
} | ( n\ ff | , SOCIATION JTOURNAI \ ! tro 
I do pe that x1 will find sp rr any one omeial ot mn ! . Cte 
in the JOURNAL. to print ( igency, it IS a matter of a syste his article reads as follo te 
h } 14 1 } , 
1 portion of it in fairness to las grown up and has beet Chie Ciantinnti , 
, oO ] ' 
imple truth ining continually increasing pr ) he effec if pow , S Pr 
tions d thev kne I cia Co] 
olo 
Fverrrr ¢ NICKEA 
I turn Mr. McKe ige s letter he) > CLOSE ) p rel 
> I Calif 1 . lor nd 5 if 
= dom, and he ( 
eV Sal You keep listan 
Roscoe Pounp so ; ne 
ete ¢ the val i 
is the Kibtnere Harvard Universit, iy sso 
Can lee. Mass hackle us on 
I yurse the JouRNAL sho iles of fair fightin ety 
nt 1: Hig 
print Mr. Mck S r. As P. S. I think I ought to say further From the foregoing nuld se . 
+} ] f t 1 , . ict 
to the d on of t Circuit ¢ tint tle? } } 
! ( it in tn Wile on case it Was In that business and yurts are nf 
. , +] " , ont 
of Appeals for the Fifth Circu record that the suspension orde: tai 
| rest 
no t} ] f > i l¢ 
versing | clecre ) I cost respondent a loss of $10,000 Fpwal NFrso> 
; P see ia As ; nces 
States District Coun ) f Nor He iring Commiussioner found Minneapolis. Minnes 
‘ UNF 
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JUNIOR BAR NOTES 


ARLE OGDEN BENNETT, New 


L. Jersey state chairmar Asbury 
is been elected to the Executive 
suuncil from the Third Circuit t 

the vacancy caused by the resig 
ition of Paul T. Huckin to ente 
Navy Attorney General Alan 
ble, Nevada State Cl an, of 
rson City, has been elected to the 
uuncil as councilman {| th 


nth Circuit to fill 
ised by the entrance of Walter I 
raig into the Navy 

National Chairman James P 
momos announces tl appoint 
nt of Harris A. Reynolds, of Bos 
n, as Massachusetts State Chat 
George ( 
) resigned to entel 


ybert D. Morrison, City 


rman 
Abernathy 
Navy 


Attorney 


SuCcCeE d 


vnchburg, Virginia, has been ap 
yinted chairman of the Drafh 
Court Committee. The former chai 
an, Watson Clay, is nov 1 service, 
ind Charles S. Rhyne, Council ad 
1S r, has been carrying o1 in the ab 


nee of a chairman 
Part VII of the Procedural Reform 


Studies, which is the final part and 
ich covers Stat Ad nistrative 
’rocedure, has been printed and 1s 
ing distributed und e direc 
m of John S. Howland, National 
rector. This part was prepared by 
\ssociate Director John W. Willis 
ind James A. Pike, of Washington, 
..4 The Procedural R rm Di 
ctors hope to have this part com 
eted for all states during the sum 
el 


Pursuant to action taken at th 


Colorado State Trafic Courts Con 


erence held in Den January 
he Colorado Bar Association, in con 
inction with the various local bai 


issociations, the Colorado Motor Vé 
icle Department and the Colorado 
Highway Courtesy Patrol have con 


icted thirteen dist iffic court 


onferences, one in each judicial dis 
rict, except Denver These confei 
neces call together ] prosecut 
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Secretary, Junior Bar Conference 


ing and enforcement ofhcials to dis 
cuss improved methods of adminis 
cases in court. Chiel 
Young, of the Col 


tering trafh 

istice John C 
orado Supreme Court, discusses the 
necessity of strict enforcement and 
idequate penalties. Deputy Attorney 


Hinkley dis 


cusses the legal aspects of evidence 


General Lawrence ( 


ind case presentation, David Walker, 
he 


ff 
yr ot 


Motor Vehicle Department ex 
plains how cooperation with his de 
partment will assist all judges and 
all courts in keeping track of the reg 
ulai violators. Vernon 
Drain, 


Highway Courtesy Patrol, explains 


Captain 
\cting Supervisor of — the 
the problems of his men in law en 
forcement when court action is not 
favorable. Every meeting had a larg« 
attendance and it is anticipated that 
thes mectings will becom«e perman 
ent affairs and will greatly improve 
trafhe law administration in the 
state. Assistant Attorney General C. 
IL rath« 


is in charge of the 


H. Anderson, chairman of the 
Court Committee, 
irranging of the meetings 

The United States Junior Cham 
ber of Comerce has issued to its local 
affliated organizations a bulletin en 


titled “Let's Give the Community a 


Lift This lays down a six-point 
wartime vehicle conservation pro- 
gram for sponsorship by Junior 
Chambers of Commerce. The six 


point program consists of: (1) High 
school driver training program; (2) 
Pedes 


trian accident program; (4) Super 


Conservation measures; (3) 


vised playgrounds; (5 Grade cross 
ing accidents; and (6) Improving 
trafic courts. ‘The work of the Junioy 
Bar Conference on the latter point 
s referred to. It is anticipated that 
in view of this bulletin local junior 
chambers of commerce will become 
CLIVE 


co-sponsors with the Junior 


Bar Conference and the other active 
sponsors, of future state and local 
trafe court improvement programs. 
court 


Although the state’ trafhe 


conferences held in April and May 
followed the general outline previ 
ously discussed in these Notes, they 
were unique in some respects. Gov 
ernor Dwight P. Griswold and Chiet 
Robert G. 
among the speakers at the Nebraska 


Justice Simmons were 
Conference held in Omaha on April 
19. Governor Sidney P. Osborn and 
House of Delegates Member J. Early 
Arizona Conte) 
Chiet 
Alexander and 


Craig addressed the 
ence in Phoenix on April 27. 
Justice James P. 
Judge John Gutknecht, Chicago's fa 
mous municipal judge, addressed the 
Texas Conference in Dallas, May 10 
The Oklahoma War-Time ‘Traffi 
Courts Conference held in Okla 
homa City on May 11 was addressed 
by Justice Earl Welch, 
Court, Governor Robert S. Kerr, At 
torney General Randell 8. Cobb, and 


In addition to these, 


Supremi 


others. Junior 
Bar Conference Chairman James P 
Economos, representatives of the Na 
tional Safety Council and Automo 
tive Safety Foundation, enforcement 
officials, judges, prosecuting officials 
and other high state officials were in 
evidence at every conference. 

The Iowa State Bar Association 
has anounced that it will conduct a 
survey to determine the outlook and 
opportunities for lawyers similar to 
that recently completed in Illinois. 
The purpose of the survey is to assist 
the lawyers returning from service in 
reestablishing themselves in the prac 
Lice Ihe Kentucky State Bar As 
sociation is planning to establish a 
clearing house to place returning 
provide postwat r¢ 


The New Jersey Bar 


\ssociation will circulate a question 


lawyers, and 


fresher courses. 


naire to members in service to ascer 
tain the needs and desires of thes 
members and prepare for them. Miss 
Daphne Robert, chairman of the 
War Readjustment 
the Junior Bar Conference, 


Committee ol 
would 
like to know what all associations 
are doing in these regards. 


ve) 
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The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


Low Office Onganization 


Reginald Heber Smith 


This attractive pamphlet describes a system of law office organization 
which, Mr. Smith says, “has been in actual operation for twenty years and 
has worked reasonably well.” He lists the following benefits: “(1) The elimi 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part 
nerships—how to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a disruptive force in partner- 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a loss or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.” 

An appendix of forms is included. 
Price 50c 
American Bar Association Journal 


1140 North Dearborn Street — Chicago 10, Illinois 
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To serve your clients and your Civilian Defense agencies 
you should have the 


CIVILIAN DEFENSE MANUAL 


ON 
LEGAL ASPECTS OF CIVILIAN PROTECTION 


Prepared under the auspices of the Special Committee on Civilian Defense of the 


AMERICAN BAR ASSOCIATION 
for the 
UNITED STATES OFFICE OF CIVILIAN DEFENSE 





Summary of Contents 
CIVILIA — MANUAL |. The Organization of Civilian Defense 
on Il. The Relation of Military Authority to Civilian Defense 
f lll. Liability Problems 
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oo alee : V. Source Material 
Civilian Protection 
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ARN . OCD Regulations and Administrative Orders 
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Acts of Congress relating to civilian protection 
. Public Proclamations of Military Commanders 
Model Legislation 


1. State Emergency War Powers Act 
2. Civilian Defense 


3. Air Raid Precautions 

4. Defense Mobilization 

5. Health and Sanitation Areas 
6. Military Traffic Control 


7. Acceptance and Use of Federal Grants and 
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8. Ordinance for Civilian Defense Organiza- 





tion 

9. Etc., etc 

F. Table of Cases 
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The 240 pages of the Manual provide the guiding statutes, regulations, and court decisions, 


as well as the source material necessary for the lawyer concerned with Civilian Protection 
problems. 


As long as the supply lasts this Manual will be supplied to members of the American Bar 
Association without charge upon application to the Association's Headquarters, 1140 North 
Dearborn Street, Chicago 10, Illinois, accompanied by 15c to cover the costs of handling, 
packaging and mailing. 


SPECIAL COMMITTEE ON CIVILIAN DEFENSE 





























The Very Foundations of Society’ 


“The study of Law renders men acute, in- 
quisitive, dextrous, prompt in attack, ready 
in defense, full of resources. No other pro- 
fession is more clearly connected with actual 
life than the law. 


It concerns the highest of all temporal in- 
terests of man—Property, Reputation, The 
Peace of all families, the Arbitration and 
peace of nations, Liberty, Life—and the very 


foundations of society.”’ 
.. . Edmund Burke 


Corpus Juris Secundum is designed to serve as a mirror adequately 
reflecting the holdings of the nearly two millions of decisions 
buried in some twelve thousand separate volumes of reports 
That it is accepted as primary authority, is shown by the thousands 
upon thousands of instances where the highest courts have cited 


C.J.S."" as authority 
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272 Flatbush Ave. Extension 
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